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In the District Court for the Territory of Alaska

Fourth Judicial Division

No. 4067.

ELLEN REIDY, as Administratrix of the

Estate of John Griffin, deceased.

Plaintiff,

vs.

MIKE MYNTTI, JOHN REPO, FRANK SPEL-
JACK and PETER MESICH, mining co-

partners under the firm name of GANES
CREEK DREDGING CO.

Defendants.

AMENDED COMPLAINT

Comes now the plaintiff and by leave of Court,

having been first obtained, files this, her amended

complaint herein and for her cause of action against

the defendants, alleges as follows

:
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I.

That on the 31st day of July, 1936, the said Ellen

Reidy, as Administratrix of the Estate of John

Griffin, deceased, and for and on behalf of the Es-

state of John Griffin, deceased, did enter into a lease

in writing with the defendants, Mike Myntti, John

Repo, Frank Speljack and Peter Mesich, co-part-

ners doing business under the name and style of

Ganes Creek Dredging Company, for a period of

three (3) years from the date thereof. Said lease

demised the following placer mining claims to-wit:

The Minnie Bench, right limit;

The Yeager Bench, right limit

;

Gulch Fraction, right limit, [1*]

all situated above Discovery on Ganes Creek, a trib-

utary of the Innoko River, in the Innoko Recording

Precinct, Territory of Alaska, and reserved to the

lessor as royalty ten per centum (10%) of the first

Twenty-Five Thousand and no/100 ($25,000.00)

Dollars in gross value of all gold, minerals and

precious metals mined out and twelve and one-

half per centum (121/2%) of ^^^ gross value of all

gold, minerals and precious metals realized in addi-

tion thereto, a copy of which lease is hereto at-

tached marked "Exhibit A" and by this reference

thereto made a part hereof.

II.

That immediately after the execution and deliv-

ery of said lease, the defendants, under and by vir-

*Page numbering appearing at foot of page of original certified

Transcript of Record.
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tiio of the terms tliereof, entered into the actual

possession of said demised premises and began to

mine the said Minnie ]3ench, right limit, by dredg-

ing the same, and continued to dredge the said claim

for the balance of the o})en mining season of 19.'>(3,

and in so doing mined out a gross value of gold of

approximately Sixty-Two Thousand and no/100

($()2,000.00) Dollars, of which amount they paid

and delivered to j)laintift' the sum of Six Thousand

Eight Hundred Six and forty-one/100 ($(),806.41)

Dollars, the same being the full amount reserved to

her as royalty in the said lease, save and except the

sum of Three Hundred and no/100 ($300.00) Dol-

lars wrongfully withheld.

III.

That the defendants thereafter continued to mine

said leased property by the dredging method dur-

ing the mining season of 1937, and in so doing

mined and extracted from said leased i)remises

gold, minerals and precious metals, the value of

which is to this plaintiff unknown, but ])laintiff is

informed and believes and therefore alleges that the

value of the gold, minerals and precious metals so

mined and extracted exceeds in value the sum of

Seventy-Five Thousand [2] and no/100 ($75,-

000.00) Dollars, of which amount so mined ])laintitf

is entitled to receive under the terms of said lease

as rent or royalty, twelve and one-half per centum

(12^2%) of the gross value thereof, which said roy-

alty the defendants have failed and refused to pay

plaintiff although demand therefor has been made.



46 Ellen Reidy vs.

IV.

That under and by virtue of the terms of said

lease defendants covenanted and agreed to notify

plaintiff or her duly appointed agent of any con-

templated cleanup on said property in time for said

plaintiff or her authorized agent to be present at

each cleanup. That defendants in violation of said

covenant and agreement made various and sundry

cleanups of gold, minerals and precious metals from

said leased premises in the absence of the plaintiff

or her representative, and without giving to her or

to her authorized agent any notice whatsoever of

said cleanuj^s or that defendants contemplated mak-

ing any cleanup whatsoever.

V.

That, by the terms of said lease, any violation of

its terms by the defendants shall, at the option of

the plaintiff, work a forefeiture thereof. That be-

cause of the violations of the terms of said lease as

hereinbefore alleged, the plaintiff, on the 15th day

of July, 1937, notified the defendants in writing that

she elected to forfeit and cancel the same because

said defendants had violated said lease by not noti-

fying plaintiff of the last two cleanups, and be-

cause defendants had failed to j)ay the royalty

agreed on in said lease. And plaintiff then and

there demanded that said defendants depart from

the said leased premises and surrender the posses-

sion of the same to her, which demand the defen-

dants refused to grant. [3]
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Wherefore, plaintiff prays judgment against de-

fendants as follows:

1. That the defendants be compelled to ac-

count to the plaintiff for all gold, minerals and

precious metals mined and dredged from said

leased premises, and that plaintiif have judg-

ment against the defendants for the amount of

royalty found to be due under the terms of

said lease;

2. For a decree cancelling the said lease

marked in plaintiff's complaint as ''Exhibit A"
and restoring her to possession of said mining

claims described therein and enjoining defen-

dants from further mining upon said ground;

3. For all other appropriate relief that to

this honorable Court may seem just and equit-

able; and

4. For plaintiff's costs and disbursements

herein.

JOHN McGinn and

CHAS. J. CLASBY
By CHAS. J. CLASBY,

Attorneys for Plaintiff. [4]

United States of America,

Territory of Alaska—ss.

Ellen Reidy, being first duly sworn, on oath de-

poses and says: I am the duly appointed, qualified

and acting administratrix of the Estate of John

Griffin, deceased; that I am the plaintiff' above

named, that I have read the within and foregoing
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amended complaint, know the contents thereof and

believe the same to be true.

ELLEN REIDY.

Subscribed and sworn to before me this 10th day

of August, 1938.

[Seal] C^HAS. J. CLASBY,
Notary Public in and for Alaska.

My commission expires 9/20/41.

Copy received this 10th day of August, 1938.

CECIL H. CLEGG—L. P. C.

Attorney for Defendants. [5]

^^EXHIBIT A"

MINING LEASE

This lease, made July 31, 1936, by and between

Ellen Reidy, the duly appointed, qualified and act-

ing Administratrix of the estate of John Griffin,

deceased, late of the Fourth Judicial Division, Ter-

ritory of Alaska, the party of the first part, or the

lessor; and Mike Mynatti, John Repo, Frank Spel-

jack and Peter Mesich, all of Ophir, Alaska, doing

business under the name and style of Ganes Creek

Dredging Company, the parties of the second part,

or the lessees;

That whereas, the said lessor is the owner and

possessor of the following described mining prop-

erty, to-wit: Minnie Bench R. L., Yeager Bench

R. L., and Gulch Fraction R. L., all situated above

Discovery on Ganes Creek, tributary of the Innoko

River in The Innoko Recording Precinct, Terri-

tory of Alaska

;
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Now, therefore, for and in consideration of the

sum oT one dollar and the covenants, agreements

and considerations liereinafter mentioned, the said

lessor does by these presents lease and demise unto

the said lessees, for the term of years from date

hereof to July 31, 1939, unless sooner forfeited or

determined through the violation of any covenant

hereinafter against the said lessees reserved.

And in consideration of the said lease, demise and

privileges the said lessees do covenant and agree

with the said lessor as follows, to-wit: To enter

ujjon said mining claims and i)remises as soon as

possible and work the same mining fashion, in man-

ner necessary to good economical mining, so as to

take out the greatest amount of gold, precious [6]

minerals and metals possible with due regard to the

safety, development and preservation of the said

premises as a workable mine, as steadily and con-

tinuously as w^eather and the season of the year will

permit until the ground will be worked out, and to

do all things necessary to promote the usefulness of

said mining property as a workable mine, and to

develop the same and to do no act thereon during

the term of this lease, which would impede mining

operations or impair the operating condition of said

mining claims, and generally so conduct operations

as to conform to the laws of the United States and

the Territory of Alaska, and to do no act and suf-

fer no default which might in any manner involve

the said lessor or her ownership in said mining

property, in liability of any kind or character.

To not locate or record said mining propertj^ or
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allow the same to be recorded by anyone except the

said lessor or agent. To not allow or permit any per-

son or persons, except the said lessees or their agent

or workman, to take or hold possession of said

premises or any part thereof, under any pretense

whatever.

To perform any necessary annual labor on said

claims to protect the title thereto and will make the

required affidavits of annual labor and have same

recorded in the proper recording office within the

required time.

To notify the lessor or his duly appointed agent

of any contemplated cleanup on said property in

time for said lessor or his authorized agent to be

present at each cleanup.

To not assign this lease or any part thereunder,

and not to sublet the said premises or any part

thereof, without the written consent of said les-

sor. [7]

To pay and to deliver to said lessor, as royalty

and rent ten per cent (10%) gross of all gold, min-

erals and precious metals up to the value of $25,-

000.00 (twenty-five thousand dollars) and twelve

and one-half percent (121/2%) gross of all gold,

minerals and precious metals, over said amount to

be extracted from said premises during this lease,

of like assay as that retained by said lessees at such

place as said lessor shall direct, and to allow said

lessor to be present at each and every cleanup, and

to inspect and examine the same and to make sepa-

rate cleanups for Minnie Bench, Yeager Bench and

Gulch Fraction.
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Finally, upon the failure or violation to perform

by said lessees or any person under them, of any

covenant or covenants hereinbefore reserved, shall

at the option of said lessor, expire, and the said

premises with the appurtenances shall at once be-

come forfeit to said lessor, and she may after de-

manding possession in writing, enter upon said

premises, and every part thereof, and dispossess the

said lessees, their agents and workmen, with or

without process of law and without force.

Each and every clause and covenant of this lease

shall extend to the heirs, executors and administra-

tors of all parties hereto ; and to the assigns of said

lessor; and as said lessor may elect to the assigns of

said lessees.

In witness whereof the said lessor and lessees

have hereunto set their hands.

ELLEN REIDY,
Administratrix of the estate

of John Griffin, deceased.

Lessor.

GANES CREEK DREDGING
COMPANY

By FRANK SPELJACK
PETER M/SICH
JOHN REPO
MIKE MYNTTI

Lessees.

Witnessed by:

GRACE M. SHAVER,
EVAN L. JONES. [8]
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Territory of Alaska,

Fourth Judicial Division,

Innoko Precinct—ss.

This is to certify, that before me, a U. S. com-

missioner duly appointed and sworn, for the Innoko

Precinct, Territory of Alaska, personally appeared

Ellen Reidy, the duly appointed, qualified and act-

ing administratrix of the estate of John Griffin,

deceased, and the lessor named in the foregoing

lease and Frank Speljack, John Repo and Peter

Mesich, named as lessees in the said lease; each of

them known to me, and they acknowledged that they

signed the same freely and voluntarily.

Witness my hand and official seal on July 31, 1936.

JESSIE M. HOWARD,
U. S. Commissioner and Notary Public.

(U. S. Commissioner's Seal)

Territory of Alaska,

Fourth Judicial Division,

Innoko Precinct—ss.

This is to certify, that before me, a U. S. Com-

missioner, duly appointed and sworn, for the In-

noko Precinct, Territory of Alaska, personally ap-

peared Mike Myntti, one of the lessees named in

the foregoing lease, known to me, and he acknowl-

edged that he signed the same freely and voluntar-

iiy.



Mike Myntti, et al. 53

Witness my hand and officii al seal on August 1, 1936.

JESSIE M. HOWARD,
U. S. Commissioner and

Notary Public.

(U. S. C. Seal)

[Endorsed]: Eiled August 10, 1938. [9]

[Title of District Court and Cause.]

MOTION TO MAKE AMENDED COMPLAINT
MORE DEFINITE AND CERTAIN

Come now defendants herein, and they, and each

of them, respectfully move the Court for an order

requiring the plaintiff herein to make her Amended

Complaint more definite and certain in the follow-

ing particulars, to wit

:

1. To set forth a specific description by metes

and bomids of placer mining claim mentioned in

paragraph I of said Amended Complaint as the

Minnie Bench, right limit, situated above Discov-

ery on Ganes Creek, in the Innoko Recording Pre-

cinct, Territory of Alaska.

2. To set forth a specific description by metes

and bounds of placer mining claim mentioned in

paragraph I of said Amended Complaint as The

Yeager Bench, right limit, situated above Discov-

ery on Ganes Creek, in the Innoko Recording Pre-

cinct, Territory of Alaska.

3. To set forth a specific description by metes

and bomids of placer mining claim mentioned in
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paragraph I of said Amended Complaint as Gulch

Fraction, right limit, situated above Discovery on

Ganes Creek, in the Innoko Recording Precinct,

Territory of Alaska. [10]

4. To set forth specifically which placer mining

claim the defendants continued to mine during the

mining season of 1937, as alleged in paragraph III

of said Amended Complaint.

This motion is made and based upon all the files,

records and proceedings heretofore had in said

cause.

CECIL H. CLEGG,
Attorney for Defendants.

Due service of the foregoing Motion to Make

Amended Complaint More Definite and Certain, by

receipt of a copy thereof, acknowledged August 15,

1938.

CHAS. J. CLASBY
JOHN McGinn

Attorneys for Plaintiff.

[Endorsed] : Filed Aug. 15, 1938. [11]

[Title of Cause.]

ORDER

The plaintiff was represented by Chas. J. Clasby;

the defendants by Cecil H. Clegg.

Respective counsel had argument to the Court on

the defendants' Motion to make the Amended Com-

plaint more Definite and Certain, whereupon, the

Court being fully advised in the premises,
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It was Ordered that the Motion be denied and the

defendants were given ten (10) days to further

plead.

Sep. 2, 1938. Entered in Court Joiinial No. 22,

Page 2()4. [12]

[Title of District Court and Cause.]

DEMURRER
Come now the defendants above named, and each

of them, and demur to the Amended Complaint of

plaintiff on file herein upon the grounds and for

the reasons that it appears from the face of said

Amended Complaint:

1. That plaintiff has no legal capacity to sue.

2. That said Amended Complaint does not state

facts sufficient to constitute a cause of action or suit

against said defendants, or either of them, or to en-

title the plaintiff' to the relief sought or any relief.

CECIL H. CLEGG,
Attorney for Defendants.

Service of the foregoing Demurrer, by receipt of

a copy thereof, is acknowledged September 9, 1938.

CLASBY & NOYES
JOHN L. McGinn

Attorneys for Plaintiff

[Endorsed] : Filed Sept. 9, 1938. [13]
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[Title of Cause.]

ORDER
Cecil H. Clegg, counsel for the defendants, hav-

ing submitted without argument his Demurrer to

the Amended Complaint, and the Court being fully

advised in the premises,

It was ordered that the Demurrer be overruled,

and the defendants were granted fifteen (15) days

to file an answer.

Sept. 23, 1938. Entered in Court Journal No. 22,

Page 279. [14]

[Title of District Court and Cause.]

ANSWER
Come now the defendants above named, and, for

answer to the Amended Complaint of plaintiff, ad-

mit and deny as follows

:

I.

Deny each and all of the allegations contained in

paragraph I, and the whole thereof.

II.

Deny each and all of the allegations contained in

paragraph II, and the whole thereof.

III.

Deny each and all of the allegations contained in

paragraph III, and the whole thereof.
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IV.

Deny each and all of tlie allegations contained in

paragraph IV, and the whole thereof.

V.

Deny each and all of the allegations contained in

paragraph V, and the whole thereof. [15]

Further answering said Amended Complaint and

as a First and affirmative defense thereto, these de-

fendants allege:

I.

That said plaintiff has no capacity to sue, in that

said plaintiff had no authority in law to make, exe-

cute or deliver the purported lease set forth in

plaintiff's Amended Complaint, and had no author-

ity from the Probate Court of the Mt. McKinley

Precinct, Alaska, to institute and maintain this

suit ; that said Probate Court aforesaid has sole and

exclusive jurisdiction of the probate proceedings in

the matter of the estate of John Griffin, deceased,

and said Probate Court aforesaid did not authorize

plaintiff to execute said purported lease or to com-

mence or maintain this suit against these defen-

dants, or either of them ; and that this suit is prema-

turely and improvidently brought and should be

abated.

For a second further and affirmative defense to

said Amended Complaint, these defendants allege:
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I.

That a certain written instrument, the terms and

conditions of which are substantially set forth in

Exhibit A attached to plaintiff's Amended Com-

plaint and made a part thereof, was made and exe-

cuted by plaintiff and defendants on the 31st day

of July, 1936, and was intended by the said parties

executing the same to operate as a lease from plain-

tiff to defendants of three placer mining claims

mentioned in said instrument and in plaintiff's

Amended Complaint; that the term of said pur-

ported lease as expressed in said instrument was

ambiguous and uncertain; and that said written in-

strument failed to specifically, or even in general

language, lease, let, or demise either of said mining

claims or any real property whatsoever to defen-

dants, or either of them.

II.

That shortly after the signing of said written in-

strument, defendants herein entered upon the placer

mining claim known as and [16] called ''Minnie

Bench, right limit", and no other claim or claims,

and mined and operated thereon with their dredge

until the approach of the closing of the open min-

ing season of 1936; and that immediately prior to

the closing of the open mining season of 1936, they

removed completely from said mining claim their

said dredge and mining equipment and surrendered

and abandoned said claim to plaintiff and ever since

have remained away therefrom.
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III.

That said defendants during the year 1936 paid

to ])laintift: a royalty of ten per centum gross upon

all gold and valuable minerals extracted by defen-

dants from said Minnie Bench, right limit, claim

aforesaid; and that said defendants did not with-

hold, wrongfully or otherwise, from plaintiff the

sum of Three Hundred Dollars ($300.00), or any

sum w^hatsoever.

IV.

That defendants herein did not at any time dur-

ing the years 1936 or 1937, under the terms of said

purported lease, or otherwise, enter upon or take

possession of either of the mining claims mentioned

in plaintiff's Amended Complaint as the ''Yaeger

Bench, right limit" and "Gulch Fraction, right

limit" on Ganes Creek, in the Innoko Recording

Precinct, Territory of Alaska; and that neither of

said defendants W'Orked, operated, or mined upon

either of said claims during said years, or at all;

and that they have not claimed, and do not now

claim, any right, title, or interest therein or thereto

by virtue of said purported lease, or otherwise.

For a third further and affirmative defense to

said Amended Complaint, these defendants allege:

I.

That during the year 1937 neither of these defen-

dants, individually or as a member of the copartner-

ship know^n as the Ganes Creek Dredging Company,
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at any time during the year 1937, entered upon the

placer mining claim named in plaintiff's Amended
Complaint [17] as the ''Minnie Bench, right limit"

under the terms of the purported lease described in

said Amended Complaint, or otherwise, for the pur-

pose of mining or gold dredging upon said mining

claim, or any portion thereof; and that neither of

said defendants, individually or as a member of said

copartnership, during the year 1937, extracted from

said mining claim any gold, precious metals or min-

erals whatsoever, and there is not now, nor has

there been since the month of October, 1936, any

amount due, owing, or unpaid to plaintiff from

these defendants, or either of them, for or on ac-

count of any mining operations conducted by de-

fendants during the open mining season of the year

1937.

II.

That during the open mining season of the year

1937, the defendants herein operated a gold mining

dredge upon placer mining claims known as and

called No. 2 Above Discovery placer mining claim

and No. 1 Above Discovery placer mining claim, on

Ganes Creek, Innoko Precinct, Fourth Division,

Alaska, and on no other claim or claims, and that

neither the said plaintiff, nor John Griffin, now de-

ceased, nor the Estate of John Griffin, deceased, nor

any heir of said John Griffin, deceased, had or

owned any right, title, interest, or estate in or to

either of said placer mining claims last above de-
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scribed during the open mining- season of flic year

1937, or at all.

Wherefore, having fully answered said Amended

Complaint, these defendants pray that y)laintiff take

nothing by this action and that defendants herein

have and recover their costs and disbursements

heroin expended.

CECIL H. CLEGG
Attorney for Defendants. [18]

United States of America,

Territory of Alaska,

Fourth Judicial Division—ss.

Cecil H. Clegg, being first duly sworn, on oath

deposes and says: I am the attorney for the defen-

dants in the above entitled action, and I make this

verification for and in behalf of said defendants for

the reason that neither of said defendants is now at

the place where this verification is made, to wit, at

Fairbanks, Alaska; that I have read the foregoing

Answer, know the contents thereof, and the same is

true as I verily believe.

CECIL H. CLEGG

Subscribed and sworn to before me on this 8tli

day of October, 1938.

[Seal] LOUISE P. CLEGG
Notary Public in and for the Territory of Alaska

residing at Fairbanks, Alaska.

My commission expires April 30th, 1942.
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Due service of the foregoing Answer, by receipt

of a copy thereof, is acknowledged October 10th,

1938.

JOHN McOINN
CHAS. J. CLASBY

Attorneys for Plaintiff

[Endorsed] : Filed Oct. 10, 1938. [19]

[Title of District Court and Cause.]

MOTION TO STRIKE

Comes now the plaintiff and respectfully moves

the Court for an Order striking out from defen-

dants' answer and from the first affirmative defense

the following portions thereof, as follows:

I.

All of Paragraph One (I) and the whole thereof

upon the grounds and for the reason that the same

is sham, frivolous and irrelevant.

Striking from defendants' second further and

affirmative defense the following portions thereof,

as follows:

I.

All of Paragraphs Three (III) and Four (IV)

of said second further and affirmative defense upon

the grounds and for the reason that the same are

sham, frivolous and irrelevant, inconsistent with

general denials and not new matter constituting a

defense. [20]
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Striking from defendants' third furtlier and af-

firmative defense the following portions thereof, as

follows

:

I.

All of Paragraph One (I) and tlio whole thereof

upon the grounds and for the reason that the same

is sham, frivolous and irrelevant, and not new mat-

ter constituting a defense.

II.

All of Paragraph Two (II) and the whole thereof

upon the grounds and for the reason that the same

is sham, frivolous and irrelevant, not new matter

constituting a defense and immaterial to any of the

issues presented by the amended complaint and the

answer thereto.

JOHN McGinn and

CHAS. J. CLASBY
By CHAS. J. CLASBY

Copy received this 19th day of October, 1938.

CECIL H. CLEGG
Attorney for Defendants.

[Endorsed] : Filed Oct. 19, 1938. [21]

[Title of Cause.]

ORDER

The plaintiff was represented by Chas. J. Clasby

;

the defendants, by Cecil H. Clegg.

Argument to the Court was had by respective

counsel on the plaintiff's Motion to Strike from the
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Answer, whereupon, the Court being fully advised

in the premises,

It was ordered that the Motion be denied as to the

first and third affirmative defenses of the Answer,

and that it be granted as to paragraphs three (3)

and four (4) of the second affirmative defense.

Oct. 21, 1938.

Entered in Court Journal No. 22, page 308. [22]

[Title of District Court and Cause.]

AMENDED ANSWER
Come now the defendants above named, and, for

their amended answer to the Amended Complaint

of plaintiff, admit and deny as follows:

I.

Deny each and all of the allegations contained in

paragraph I, and the whole thereof.

II.

Deny each and all of the allegations contained m
paragraph II, and the whole thereof.

III.

Deny each and all of the allegations contained in

paragraph III, and the whole thereof.

IV.

Deny each and all of the allegations contained in

paragraph IV, and the whole thereof.
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V.

Deny each and all of the allegations contained in

paragraph V, and the whole thei'eof. [2,*>]

Further answering said Amended Coni])laint and

as a first and affirmative defense thereto, these de-

fendants allege:

I.

That said plaintiff has no capacity to sue, in that

said plaintiff had no authority in law to make, exe-

cute or deliver the purported lease set forth in

plaintiff's Amended Complaint, and had no author-

ity from the Probate Court of the Mt. McKinley

Precinct, Alaska, to institute and maintain this

suit ; that said Probate Court aforesaid has sole and

exclusive jurisdiction of the probate proceedings in

the matter of the estate of John Griffin, deceased,

and said Probate Court aforesaid did not authorize

plaintiff to execute said purported lease or to com-

mence or maintain this suit against these defen-

dants, or either of them; and that this suit is ])re-

maturely and improvidently brought and should be

abated.

For a Second further and affirmative defense to

said Amended Complaint, these defendants allege:

I.

That a certain written instrument, the terms and

conditions of which are substantially set forth in

Exhibit A attached to plaintiff's Amended Coni-

j)laint and made a part thereof, was made and exe-
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cuted by plaintiff and defendants on the 31st day of

July, 1936, and was intended by the said parties

executing the same to operate as a lease from plain-

tiff to defendants of three placer mining claims

mentioned in said instrument and in plaintiff's

Amended Complaint; that the term of said pur-

ported lease as expressed in said instrument was

ambiguous and uncertain; that said written instru-

ment failed to specifically, or even in general lan-

guage, lease, let, or demise either of said mining

claims or any real property whatsoever to defen-

dants, or either of them.

II.

That shortly after the signing of said written in-

strument, [24] defendants herein entered upon the

placer mining claim known as and called ''Minnie

Bench, right limit", and upon no other claim or

claims, and mined and operated thereon with their

dredge until the approach of the closing of the open

mining season of 1936; and that immediately prior

to the closing of the open mining season of 1936,

they removed completely from said mining claim

their said dredge and mining equipment and sur-

rendered and abandoned said claim to plaintiff and

ever since have remained away therefrom.

For a Third further and affirmative defense to

said Amended Complaint, these defendants allege:

I.

That during the year 1937 neither of these defen-

dants, individually or as a member of the copartner-
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ship known as the Ganes Creek Dredging Company,

at any time during the year 1937, entered upon the

placer mininc^ chiim named in plaintiff's Amended

Com})laint as the ''Minnie Bench, right limit" un-

der the terms of the purported lease described in

said Amended Complaint, or otherwise, for the

purpose of mining or gold dredging upon said min-

ing claim, or any portion thereof; and that neither

of said defendants, individually or as a member of

said copartnership, during the year 1937, extracted

from said mining claim any gold, precious metals or

minerals whatsoever, and there is not now, nor has

there been since the month of October, 1936, any

amount due, owing, or unpaid to plaintiff from

these defendants, or either of them, for or on ac-

count of any mining operations conducted by defen-

dants during the open mining season of the year

1937.

II.

That during the open mining season of the year

1937, the defendants herein operated a gold mining

dredge upon placer mining claims known as and

called No. 2 Above Discovery placer mining claim

and No. 1 Above Discovery placer mining claim, on

Ganes Creek, Innoko Precinct, Fourth Judicial Di-

vision, Alaska, and upon no other [25] claim or

claims, and that neither the said plaintiff, nor John

Griffin, now deceased, nor the Estate of John Grif-

fin, deceased, nor any heir of said John Griffin, de-

ceased, had or o^^^led any right, title, interest, or

estate in or to either of said placer mining claims

last above described during the open mining season

of the year 1937, or at all.
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Wherefore, having fully answered said Amended
Complaint, these defendants pray that plaintiff take

nothing by this action and that defendants herein

have and recover their costs and disbursements

herein expended.

CECIL H. CLEGG
Attorney for the Defendants

United States of America,

Territory of Alaska,

Fourth Judicial Division—ss.

Cecil H. Clegg, being first duly sworn, on oath

deposes and says: I am the attorney for the defen-

dants in the above entitled action, and I make this

verification for and in behalf of said defendants for

the reason that neither of said defendants is now

at the place where this verification is made, to wit,

at Fairbanks, Alaska; that I have read the forego-

ing Amended Answer, know the contents thereof,

and the same is true as I verily believe.

CECIL H. CLEGG

Subscribed and sworn to before me on this 24th

day of October, 1938.

[Seal] LOUISE P. CLEGG
Notary Public in and for the Territory of Alaska

residing at Fairbanks, Alaska.

My commission expires April 30th, 1942.

[Endorsed] : Filed Oct. 26, 1938. [26]
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[Title of District Court and Cause.]

DEMURRER TO AMENDED ANSWER
Comes now the plaintiff above named, and de-

murs to the amended answer of the defendants on

file herein, as follows

:

I.

To the first further and separate affirmative de-

fense upon the grounds and for the reason that it

appears from the face of said defense that the new

matter therein set forth does not constitute a de-

fense or counter claim.

II.

To the second further and separate affirmative

defense upon the grounds and for the reason that

it appears from the face of said defense that the

new matter therein set forth does not constitute a

defense or counter claim. [27]

III.

To the third further and separate affirmative de-

fense upon the grounds and for the reason that it

appears from the face of said defense that the new

matter therein set forth does not constitute a de-

fense or counter claim.

JOHN McOINN and

CHAS. J. CLASBY
By CHAS. J. CLASBY

Attorneys for Plaintiff
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Copy received this 31st day of October, 1938.

CECIL H. CLEGa
L. P. C.

Attorney for Defendants

[Endorsed] : Filed Oct. 31, 1938. [28]

[Title of Cause.]

ORDER
The plaintiff was represented by Chas. J. Clasby;

the defendants, by Cecil H. Clegg.

Argument to the Court was had by respective

counsel on the plaintiff's Demurrer to the Amended

Answer and the Court being fully advised in the

premises.

It was ordered that the Demurrer be sustained in

toto and the defendants were granted ten (10) days

to further plead.

Entered in Court Journal No. 22, Page 326. Nov.

4, 1938. [29]

[Title of District Court and Cause.]

SECOND AMENDED ANSWER
Come now the defendants above named, and, for

their second Amended Answer to the Amended

Complaint of plaintiff, admit and deny as follows:

I.

Admit that plaintiff did on the 31st day of July,

1936, enter into a lease in writing with defendants,
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Mike Myntti, John Repo, Frank Sj)eljack and Peter

Mesicli, co-partners doing business under the name

and style of Ganes Creek Dredging Company, a

substantial copy whereof is attached to said

Amended Complaint and marked Exhibit A, and

these defendants deny each and every other allega-

tion contained in paragraph I of said Amended

Complaint.

II.

Admit that in the month of August, 1936, defen-

dants began to mine Minnie Bench, right limit, by

dredging the same and continued to dredge on said

claim for the balance of the open mining season of

193(3, and in so doing mined out a gross value of

gold of approximately Sixty-Two Thousand and

no/100 ($62,000.00) Dollars, of which amount they

paid and delivered to plaintiff the sum of Six Thou-

sand Eight Hundred Six and forty-one/100 ($6,-

806.11) Dollars, [30] and these defendants deny

each and every other allegation contained in para-

graph II of said Amended Complaint.

III.

Deny each and every allegation contained in para-

graph III of said Amended Complaint, and the

whole thereof.

TV.

Deny each and every allegation contained in para-

graph IV of said Amended Complaint, and the

whole thereof.
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V.

Deny each and every allegation contained in para-

graph V of said Amended Complaint, and the whole

thereof.

Wherefore, having fully answered said Amended

Complaint, these defendants pray that plaintiff

take nothing by this action, and that defendants

herein have and recover their costs and disburse-

ments therein expended.

CECIL H. CLECa
Attorney for Defendants

United States of America,

Territory of Alaska,

Fourth Judicial Division—ss.

Cecil H. Clegg, being first duly sworn, on oath

deposes and says: I am the attorney for the defen-

dants in the above entitled action, and I make this

verification for and in behalf of said defendants for

the reason that neither of said defendants is now at

the place where this verification is made, to wit, at

Fairbanks, Alaska; that I have read the foregoing-

Second Amended Answer, know the contents

thereof, and the same is true as I verily believe.

CECIL H. CLEGG

Subscribed and sworn to before me on this 14th

day of November, 1938.

[Seal] LOUISE P. CLEGG
Notary Public in and for the Territory of Alaska.

My commission expires April 30th, 1942.
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Due service of the foregoing 2ncl Amended An-

swer, by receipt of a copy, acknowledged Nov. 14,

1938.

ClIAS. CLASBY
JOHN L. McGinn

Attorneys for Plaintiff

[Endorsed] : Filed Nov. 14, 1938. [31]

[Title of District Court and Cause.]

MOTION OF DEFENDANTS FOR LEAVE TO
FILE THIRD AMENDED ANSWER

Come now the above named defendants by their

attorney and respectfully move the Court for an

order granting leave to said defendants to file herein

their Third Amended Answer, tendered herewith, in

furtherance of justice, pursuant to the provisions

of Section 3456 of the Compiled Laws of Alaska,

1933.

This motion is made and based upon all the files,

records, and proceedings heretofore had in said

cause.

CECIL H. CLEGCt
Attorney for Defendants

Due service of the foregoing Motion and attached

Third Amended Answ^er, by receipt of copies

thereof, is acknowledged September 27, 1939.

JOHN L. McGINN
Attorney for Plaiiitift"

[Endorsed] : Filed Sept. 28, 1939. [32]



74 Ellen Reidy vs.

[Title of District Court and Cause.]

THIRD AMENDED ANSWER
Come now the defendants above named, and,

leave of Court having been first obtained, for their

Third Amended Answer to plaintiff's Amended
Complaint, admit, deny, and allege as follows:

I.

Admit that plaintiff did on the 31st day of July,

1936, enter into a certain instrument in writing, de-

nominated "Mining Lease", with defendants, Mike

Myntti, John Repo, Frank Speljack, and Peter

Mesich, co-partners doing business under the name

and style of Ganes Creek Dredging Company, a

substantial copy whereof is attached to said

Amended Complaint and marked Exhibit A, and

these defendants deny each and every other allega-

tion contained in paragraph I of said Amended

Complaint.

II.

Admit that in the month of August, 1936, defen-

dants began to mine placer claim known as Minnie

Bench, right limit, on Canes Creek, Innoko Pre-

cinct, Alaska, by dredging the same and continued

to dredge on said claim for the balance of the open

mining season of 1936, and in so doing mined out

a gross value of gold of approximately Sixty-Two

Thousand Dollars ($62,000.00), and these [33] de-

fendants deny each and every other allegation con-

tained in paragraph II of said Amended Complaint.
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III.

Deny each and every allegation contained in

paragraph III of said Amended Complaint, and

the whole thereof.

IV.

Deny each and every allegation contained in para-

graph IV of said Amended Complaint, and the

whole thereof.

V.

Deny each and every allegation contained in para-

graph V of said Amended Complaint, and the

whole thereof.

Further answering said Amended Complaint, and

as a First and affirmative defense thereto, these de-

fendants allege:

I.

That said plaintiff has no legal capacity to sue,

in that she is not the real party in interest in said

cause and the real parties in interest in said cause

are the heirs of John Griffin, deceased, whose names

are unknown to these defendants, and in that, at

the time of the commencement of this action, she

had no authority in law whatever as Administratrix

of the Estate of John Griffin, deceased, and in that

she had no authority in law to make, execute, or

deliver the purported Lease set forth in plaintiff's

Amended Complaint, and in that she had no author-

ity in law from the Probate Court of Mt. McKin-

ley Precinct, Alaska, to institute or to maintain

this suit, and that said Probate Court aforesaid had
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and has sole and exclusive jurisdiction of the pro-

bate proceedings in the matter of the Estate of

John Griffin, deceased.

Further answering said Amended Complaint, and

as a Second and affirmative defense thereto, these

defendants allege: [34]

I.

That a certain written instrument, the terms and

conditions of which are substantially set forth in

Exhibit A attached to plaintiff's Amended Com-

plaint and made a part thereof, was made and exe-

cuted by plaintiff and defendants on the 31st day

of July, 1936, and was intended by the said parties

executing the same to operate as a lease from plain-

tiff to defendants of three placer mining claims

mentioned in said instrument and in plaintiff's

Amended Complaint; that the term of said pur-

ported lease as expressed in said instrument w^as

ambiguous and uncertain; and that said written in-

strument failed to specifically, or even in general

language, lease, let, or demise either of said mining

claims or any real property whatsoever to defen-

dants, or either of them.

II.

That shortly after the signing of said written

instrument, defendants herein, mistakenly believing

said purported lease to be valid and genuine in all

respects, entered upon placer mining claim known

as and called ''Minnie Bench", right limit, afore-
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said, and upon no other claim or claims, and mined

and operated thereon with their dredge until tlie

api)roach of the closing of the open mining season

of 19l](); and that immediately prior to the closing

of the open mining season of 1936, they removed

completely from said mining claim their said dredge

and mining equipment and surrendered and aban-

doned said claim to plaintiff and ever since have

remained away therefrom.

Further answering said Amended Complaint, and

as a Third and affirmative defense thereto, these

defendants allege:

I.

That during the year 1937 neither of these de-

fendants, individually or as a member of the co-

partnershii) known as the Ganes Creek Dredging

Company, at any time during the year 1937, en-

tered upon the placer mining claim named in plain-

tiff's Amended Complaint [35] as the "Minnie

Bench, right limit" under the terms of the pur-

ported lease described in said Amended Complaint,

or otherwise, for the purpose of mining or gold

dredging upon said mining claim, or any portion

thereof; and that neither of said defendants, indi-

vidually or as a member of said copartnership, dur-

ing the year 1937, extracted from said mining claim

any gold, precious metals, or minerals whatsoever,

and there is not now, nor has there been since the

month of October, 1936, any amount due, owing, or

unpaid to plaintiff from these defendants, or either

of them, for or on accomit of any mining opera-
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tions conducted by defendants during the open min-

ing season of the year 1937.

II.

That during the open mining season of the year

1937, the defendants herein operated a gold mining

dredge upon placer mining claims known as and

called No. 2 Above Discovery 'placer mining claim

and No. 1 Above Discovery placer mining claim, on

Ganes Creek, Innoko Precinct, Fourth Division,

Alaska, and upon no other claim or claims, and that

neither the said plaintiff, nor John Griffin, now de-

ceased, nor the Estate of John Griffin, deceased, nor

any heir of said John Griffin, deceased, had or

owned any right, title, interest, or estate in or to

either of said placer mining claims last above de-

scribed during the open mining season of the year

1937, or at all.

Wherefore, having fully answered said Amended

Complaint, these defendants pray that plaintiff take

nothing by this action and that defendants herein

have and recover their costs and disbursements

herein expended.

CECIL H. CLEGG
Attorney for Defendants. [36]

United States of America,

Territory of Alaska,

Fourth Judicial Division,

Fairbanks Precinct—ss.

John Repo, being first duly sworn, on oath de-

poses and says: I am one of the defendants in the
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above ciilitkid. action; that 1 liavo read the I'ore-

going Third Amended Answer, know the contents

thereof, and that the same is true as I verily believe.

JOHN REPO
Subscribed and sworn to before me this 27th day

of Sei)tember, 1939.

[Seal] CECIL H. CLEGG
Notary Public in and for the Territory of Alaska

residing" at Fairbanks, Alaska.

My commission expires April 30th, 1942.

[Endorsed] : Lodged Sept. 28, 1939. [37]

[Title of Cause.]

ORDER
The plaintiff was represented by John L. Mc-

Ginn ; the defendant, by Cecil H. Clegg.

Argument to the Court was had by respective

counsel on the defendants' Motion for leave to file

a Third Amended Answer, whereupon, the Court

being fully advised in the premises.

It was Ordered that the Motion be denied.

Sept. 30, 1939. Entered in Court Journal No. 24,

Page 167. [38]
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[Title of District Court and Cause.]

VERDICT

We, the Jury, duly empaneled and sworn to try

the above-entitled cause, do, from the law and the

evidence therein, find in favor of the plaintiff and

against the defendant on the issues joined herein

and that there is owing to the plaintiff from the

defendants the sum of $0676.00 $9375.00 plus $300.00

withheld for royalty from mining operations during

the years of 1936 and 1937, together with interest

thereon.

Done at Fairbanks, Alaska, this 7th day of Octo-

ber, 1939.

R. A. PERKINS
Foreman.

[Endorsed] : Filed Oct. 7, 1939. [39]
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In the District Court for the Territory of Alaska,

Fourtli Division

No. 4067

ELLEN REIDY, as Administratrix of the Estate

of Jolm (Jriffin, deceased,

Plaintiff,

vs.

MIKE MYNTTI, JOHN REPO, FRANK SPEL-

JACK, and PETER MESICH, mining copart-

ners mider the firm name of Ganes Creek

Dredging Company,

Defendants.

JUDGMENT
Be it remembered that the above entitled cause

came on regularly for trial in the above entitled

Court on Monday, October 2, 1939, the plaintiff

appearing by her attorney, John L. McGinn, and

the defendants by their attorney, Cecil H. Clegg.

Testimony was offered on behalf of the plaintiff and

on behalf of the defendants, and after the argu-

ments of the respective counsel and the instructions

of the Court, said cause was submitted to the jury

for decision. That thereupon, on Saturday, October

7, 1939, the jury retired to deliberate on their ver-

dict, and that thereafter and on said day returned

in open Court their verdict, which is, in words

(omitting title of Court and cause) and figures as

follows, to-wit:
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"No. 4067.

"VERDICT

"We, the Jury, duly empaneled and sworn

to try the above-entitled cause, do, from the

law and the evidence therein, find in favor of

the plaintiff and against the defendant on the

issues joined herein and that there is owing to

the plaintiff from the defendants the sum of

$9,375.00, plus $300.00 withheld, for royalty

from mining operations during the years of

1936 and 1937, together with interest thereon.

[40]

"Done at Fairbanks, Alaska, this 7th day of

October, 1939.

"R. A. PERKINS
"Foreman."

Now, therefore, in accordance with the said ver-

dict, it is Ordered and Adjudged that

:

(a) the issues joined herein are found in favor

of the plaintiff and against the defendants

;

(b) the plaintiff have and recover judgment

from defendants for the sum of $9,675.00, with in-

terest thereon from date at the rate of 6% per

annum

;

(c) the plaintiff have and recover from defen-

dants her costs and disbursements herein, amount-

ing to the sum of $251.00 [Per Court Order

1/10/40. K. D. N.]
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Done at Fairbanks, Alaska, this 13th day of Octo-

ber, 1939.

HARRY K. PRA^r^r

District .Jud^e.

Service of the foregoing- Judgment by receipt of

a copy thereof is liereby acknowledged this 13th day

of October, 1939, at 3 :45 P. M.

CECIL H. CLEGG
Attorney for Defendants.

Entered in Court Journal No. 24, Page 221.

[Endorsed] : Lodged Oct. 13, 1939. Filed Oct. 13,

1939. [41]

[Title of District Court and Cause.]

BILL OF EXCEPTIONS

The above entitled cause came on regularly for

trial at Fairbanks, Alaska, on October 2, 1939, at

ten o'clock A. M., before the Honorable Harry E.

Pratt, Judge of the above entitled Court, and a

jury of twelve qualified persons. The plaintiff aj)-

peared by her attorney John L. McGinn, and the

defendants appeared by their attorney Cecil H.

Clegg.

'Ihe plaintiff, in order to prove the allegations of

her Amended Complaint, called her witness

ROBERT LYLE

who, being duly sworn, testified in substance as fol-

lows:
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(Testimony of Robert Lyle.)

Direct Examination

Mr. Clegg : If your Honor please, before any

questions are asked the witness, we desire, at

this time, on behalf of all of the defendants, to

object to the introduction of any testimony on

the part of this witness on the grounds follow-

ing : That the complaint fails to state a cause of

action [42] against the defendants; that the

complaint states nothing at all with reference

to the capacity of the plaintiff to institute an

action of this character, and it fails to show

that she had any authority, as administratrix

of the Estate of John Griffin, deceased; that

it fails to show that she had any authority from

the Probate Court of the Mt. McKinley Pre-

cinct, where probate proceedings are now pend-

ing with reference to the estate of John Griffin,

deceased, and that no introductory testimony,

or evidence, has been introduced on behalf of

the plaintiff to show that she has a right to be

in court seeking any relief whatsoever under

the complaint on file against the defendants.

The Court: Objection overruled.

Mr. Clegg: We note an exception.

I am twenty-nine years of age, a civil engineer

and mineral surveyor, a resident of Fairbanks,

and have never been out of Alaska. I surveyed the

Minnie Bench, Gulch Fraction, and Yeager Bench

mineral claims for the plaintiff. Miss Reidy, in
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(Testimony of Robert Lyle.)

July, 1937, with the assistance of a Mt. Burke. I

located the corners of the claims, the beai'in^ and

distance of the lines and tied them in. There was a

dredge cut on the claim so I tied that in to show

just what y^art of the ground had been worked and

tied in the Bencli which showed the flow^ of the

creek, and that was all. There were two or three

houses I tied in and an old cut that had been

worked by someone a long time ago.

Ganes Creek runs true North. Downstream is

North and upstream is South. The East side of

the stream is the right limit. Miss Reidy indicated

to me wdiere the stakes of these claims were and

I made my survey exactly as the stakes were shown

to me on the ground.

Referring to Plaintiff's Identification 1, being a

map of [43] Minnie Bench, Gulch Fraction, and

Yeager Bench, made by me, I started my survey at

the Southeast corner of Yeager Bench. There was

a group of five stakes there, one of which was a

squared tree and the other stakes had been ])ut

alongside the tree and there were three posts lying

on the gromid. At the mouth of the gulch the valley

of the creek is a little over 900 feet wide. These con-

tour lines, which are just sketched in and not ab-

solutely accurate, indicate quite a steep hillside.

That hillside would be approximately 120 feet above

the creek level. Those curved lines indicate the

creek bed. The old channel flows in through here.
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(Testimony of Robert Lyle.)

and part of the water was diverted and then the

water flows back into the old channel. Those lines

marked "dredged ground" indicate the limits of the

dredged area in July, 1937. The company operating

there bulldozed out the dredge tailings to make a

landing field for planes and that is indicated by

the words "landing field". It is very hard to indi-

cate just what i)art of the ground was worked be-

cause it had been leveled off for the field. There

was no stake at point 3 of the Minnie Bench be-

cause it had been dredged out by the Ganes Creek

Dredging Company, and Miss Reidy indicated on

the ground just where she believed the old stake

was. At the point marked 2 there was a squared

spruce tree, quite an old stake, about four or five

feet high and five inches in diameter, and there was

just the one stake there. It had been there several

years. There was no legible writing on it and noth-

ing tied to it. At point 4 there was a squared spruce

stump about ten inches in diameter and two feet

high wdth no legible markings on it and nothing

tied to it.

At stake No. 1 of the Yeager Bench there was a

group of stakes. One was a squared spruce tree and

two stakes standing alongside of it and one lying

down. There was writing on them but it was all

illegible. At the lower end or the upper end. No. 3

and No. 4, there was a new stake here which had

been placed recently and a can with a location no-
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(Testimony of Robert Lyle.)

tice in it. It was the initial stake of Mike Myntti's

location. At tlie Northeast corner there was no stake.

[44] That corner is projected in its position from

the Thorne Survey, this is a map that is known in

Ganes Creek as the ^rhorne Map. I saw a map tliat

was made by a man named Thorne which gave the

boundaries of these claims, and I got that North-

east corner stake from the Thome Map. The dis-

tance and bearings shown on my map are accord-

ing to actual measurements and bearings on the

ground. I had a man named Charlie go over the

claims with me. He pointed out stakes of these

claims to me.

Cross Examination

This man named Charlie was sober at the time

he pointed out the stakes but he had been drunk for

about two days before that. I made my survey and

map from w^hat Miss Reidy told me were the loca-

tions of the various stakes, except the last one I

testified about, which I got from a map supposed

to have been made by a man named Thorne. I found

no location notices of any kind. I knew that the

Minnie Bench and Yeager Bench claims were suj)-

posed to be bench claims and that they were named
bench claims. My map (Plff's Ex. C) shows that

they are all down on the creek except a very slight

portion of the Southern jDortion of Minnie Bench,

and they all lie at the foot of the hill except this

Northeast corner stake that I got from Thome's
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(Testimony of Robert Lyle.)

map. This stake that I got from Thome's map
was up the hill about seventy-five feet from the bot-

tom of the hill, but there was no stake there when

I made my survey. I did not survey any of the

other claims that adjoined these three tracts shown

on my plat. I do not know anything about the lo-

cation of any other claims there. There is a bluff

at the East end of the Gulch Fraction. The creek

runs right to the foot of the bluff, and that is its

original channel and the only channel indicated

on the ground; then it flows along the Easterly end

of Gulch Fraction. The only stakes of these three

claims which had actual identification marks on

them were some of the stakes at the Southeast

corner of the [45] Yeager Bench, which had some

writing on them. There was a group of five upright

stakes there, one of which was a squared tree with

no bark on it, about eight inches in diameter. It

was quite an old one, at least twenty years old.

Some of the other four stakes were old.

I went up on the hillside opposite the East line

of what I call the Gulch Fraction. I wxnt up the

left limit of the gulch maybe three or four hundred

feet, not over that. I don't remember seeing any

workings or indications of mining up there. I

wasn't paying any particular attention. On the

right limit of that little gulch I went up maybe

two hundred feet. I don't remember seeing any

workings there. There might be some there but I
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(Testimony of Robert Lyle.)

wasn't looking for workings. Plaintiff's Identifica-

tion 1 represents all that Miss Reidy told me as

the location of these various stakes that are repre-

sented on it.

Charles Goebel said he knew the location of these

stakes for these three claims and I asked him to

come up and show them to me. He came up to the

North end of the Yeager Bench, but he didn't come

up to the South end of the Yeager Bench. He
showed me the stakes here which I call No. 3 on

my plat. There was a new, freshly blazed spruce

tree there with the name of Myntti on it. It was

500 or 550 feet from the base of the hill. There were

no other stakes around it. I traced out his location

and read his location notice but I made no memo-

randum of it. There was no stake at what I call

No. 4 of Yeager Bench. It is an arbitrary desig-

nation of the corner 660 feet from the Northwest

corner.

At the Northeast corner of the tract I call Minnie

Bench on my plat, there was no stake there. To

determine that corner I measured 200 feet on the

map from the Northeast corner of the Gulch Frac-

tion on this Thorne Map. There was a 200-foot

fraction between the Minnie Bench and Yeager

Bench. I show the Gulch Fraction as 200 feet wide

on one end and 133.2 feet wide on the other end. [46]

I have seen one of the Thorne maps. I would not

loiow if A. B. Thome was his name. It was known
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as the Thorne Map to Miss Reidy and myself. I

couldn't swear that Thorne made the map. I don't

know whether he made a survey of these three

claims or not. I don't know anything about the au-

thenticity or validity of this so-called Thorne Map,

but it represents a pretty good picture of the creek

and the claims at the time he made the map. When
he made the map is something I don't know\ I don't

know it was 1920 when the Thorne Map was pro-

duced. It might show that on its face but I didn't

examine it that closely—I was looking at the claims.

The dredge worked downstream on this area

marked "dredged ground". I am familiar w^ith the

dredge operations. The dredged ground indicated

that on the lower portion of this ground they took

out only one cut. They went down once. I did not

see anything on the West side of what I call the

Minnie Bench known as Two Above Discovery on

Ganes Creek, and I did not see anything on the

Northwest side of what I describe as the Yeager

Bench indicating a claim loiown as No. One Above

Discovery on Ganes Creek, except this stake of

Myntti. There were markings on that stake. His

location notice called for One Al)ove Left Limit.

No, it did not call it One Above Left Limit Bench,

just One Above Left Limit. I am sure about that.

(Refers to book) It is just as I remembered it;

One Above Left Limit. It has nothing about a

bench in it.
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Redirect Exainiiiation

I am sine I was never in llic vicinity of the South-

east corner of llie Yeager Bencli with Ciochcl. My
field notes say he described Hie corner to nie, I

wasn't actually right at the corner with him. I

believe Myntti 's location took in j)art of the Yeager

Bench. His initial stake he described as being com-

mon with the upper left limit comer of Discovery.

Discovery lies immediately below Yeager Bench.

The Southwest corner of Discovery would be at

[47] No. 3 stake of the Yeager Bench, where Myntti

had his stake. He staked it September 22, 1936, and

called it No. One Above Left Limit. Whether he

called it a side claim or a bench claim is something

I don't remember.

Recross Examination

I had never been on Ganes Creek befoi'e July 2,

1937, and I was there only five days. It looked to

me from the location that Myntti 's location took in

part of the Yeager Bench as I have depicted it on

my map.

Q. Do you know anything about where the

Yeager Bench is actually?

Mr. McGinn: I tliink that already appears

from his record.

It needlessly encumbers the record.

The Court: Objection sustained.

Mr. Clegg: We note an exception, your

Honor.
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Q. Do you actually know anything about

where the Gulch Fraction is*?

Mr. McGinn: Same objection, if the Court

please.

The Court: Same ruling.

Mr. Clegg: We note an exception, your

Honor.

Q. Do you know anything about where the

Minnie Bench Claim on Ganes Creek is, in

actual fact?

Mr. McGinn: He has already testified that

his knowledge he obtained from Miss Reidy

and also from what Goebel told him.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

ELLEN REIDY,

the plaintiff, was sworn as a witness in her own be-

half, and testi- [48] fied in substance as follows:

I live in San Francisco and came to Alaska six

years ago to look after this John Griffin estate. I

first became acquainted with Ganes Creek in May,

1934. Before that time I did not know anjrthing

about placer mining locations or mining. I did not

know anything about the location of these claims

when I first went there. The records of the Innoko

Precinct were destroyed by fire in 1930 and are

not obtainable at this time.
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When 1 first went to Oanes Creek in May, 1934,

I took Mike Roka to show me the location of the

mining ground belonging to the John Oi-iffin Estate.

We walked downstream as far as the Minnie iiench

and went along downstream to the mouth of Ganes

Creek and then over toward Tuesday Gulch, which

is shown on Identification A, at the Southeast corner

of Minnie Bench. We walked up that gulch from

the trail about twenty-five feet and there were two

stakes there about five feet apart, but they had

nothing to do with each other. That stake was about

fiA^e feet high and twenty or thirty years old. We
then went down to the corner that is shown on this

map as comer No. 3 of the Minnie Bench, where

there was an old tree, blazed on four sides, about

five feet high, with three stakes leaning up against

it. That is the corner that is out on the airplane

field. At that time none of this ground had been

dredged. Those lines indicate about the way the

landing field was when this map was taken.

Then we walked down and stood at the mouth of

the bluff here. There was a stake there, it seems to

me, on the side of the bench ; maybe 50 feet up-

stream a little bit, but I wouldn't call it a high

bench, but that is \\o\\ it seemed at that time. We
couldn't cross the creek. He showed me right across

where it was by waving his hand, describing this

stake situated between these two claims. We then
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went to the Southeast corner of Yeager Bench,

which is corner No. 1. There was an old stake there

about five feet high. From there he pointed over in

this direction, but we couldn't cross the creek. We
went down a trail about 100 feet from the line of

the [49] Yeager Bench and as we couldn't cross the

creek, he showed me where the stakes were located.

Down at the lower end and up there a little there

was a little hill and there was an old stake there in

the side of the hill, an old tree cut down and blazed

on four sides. It w^as there for 20 or 30 years. I

don't remember seeing that stake after that time.

We tried to locate that corner later on when I

wanted to line up the ground. We couldn't find any

stake there, only an old stake that w^as just thrown

on the ground like it had been pulled up or like

it had been rotted off, but I would never say that I

thought that was the real corner. From there we

w^ent down to the Northwest corner of the Yeager

Bench where there was an old stake, but I couldn't

describe it as w^ell as I do the others.

There were very heavy spruce trees on the Minnie

Bench and a lot of trees on the Yeager Bench, and

quite a good deal of brush on Gulch Fraction. The

outside part of the Minnie Bench had the appear-

ance of having been blazed out to show the lines.

It was very definite because it was an old Winter

trail they used to run a wagon over. The memory
that I have of the West side line of the Yeager
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Bcncli, llicrc was once npon a time a ditch there

aiid tli(M'(> wci'c liiiili willows, and it was very no-

ticeable. That ditch was very close to this line,

practically, I think, on the line.

We came back on the same trail and saw Hans

Erickson on the Meyer Bench, which was on the

Sonth end of the Minnie Bench, the next claim to

the Minnie Bench, and talked to him, bnt I don't

recall that conversation. Then we came back to an

old log building- used as a messhonse by the Ganes

Creek Dredging Co. They had just taken over the

dredge from the Innoko Dredging Company. Mr.

Myntti, Mr. Roka, and myself were talking about

the location of the ground. Mr. Myntti got up

—

there was a map on the wall ; it seemed quite a long

map; I couldn't say how long—and he started in to

put his tinger on the claims—on Discovery and on

the Yeager Bench—and he showed me just the lo-

cation that we had been on just about ten minutes

[50] before, on this map.

Q. I wdll ask you to examine plaintiff's

Identification No. 2 and state whether the lines

on this claim—upon this map, in regard to Dis-

covery Claim, West Discovery Left Limit,

Yeager Bench, No. One Above Discovery, No.

Two Above Discovery, the Minnie Bench, and

the Gulch Fraction, corresponds with the map
that you saw there at that time ?

Mr. Clegg: We object to that as leading and

suggestive.
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The Court: Objection overruled.

Mr. Clegg: Note an exception.

A. Yes, this is. This looks like the map, Mr.

McGinn. I think this is the map.

Q. It is either that or a copy of it?

A. Yes.

Mr. Clegg: We object to that question, and

ask that the answer be stricken out, as leading

and suggestive.

The Court: Objection overruled. Motion de-

nied.

Mr. Clegg: Note an exception.

Q. Now what—just tell the jury what Mr.

Myntti—just show the jury what Mr. Myntti

did with reference to that plat and what con-

versation took place between you at that time.

A. He told me that he owned half interest

in Discovery and that Mr. Griffin represented

that for him some years before his death, and

—

(Obj ection—Overruled)

A. Well, he came up from Discovery, like

it is there, as well as I can remember, and he

put his finger right about there.

Q. Where is your finger?

A. Right on the Yeager Bench, on the val-

ley of the Yeager Bench, telling me he knew

John Griffin's ground, and this was one of his

claims, [51] the Yeager Bench, and told me
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ji])()ul the boundary line between Discovery, and

he owned lialf interest in Discovery.

Q. What, if anything, was said about the

Fraction and the Minnie Bench %

A. T don't remember anything about the

Fraction. He spoke j^articularly of the Yeager

Bench, because it was a boundary of Discovery,

as far as I remember.

Mr. McGinn: We offer this in evidence, if

the Court please, particularly that portion of

the map that I have designated in the question.

Mr. Clegg: We object to it on the grounds

that the survey upon which the alleged map is

based is not before the Court; that there is no

testimony as to what, or how, this map was

dra^\^l, or who drew it; and that it shows on its

face, imder the word "legend", that the con-

tours indicated on this map are approximate

only; on the further ground that it seems to

have—that it bears the initials of one Leon M.

Hall and in brackets it says 1-20-20; then it

says R. M. W. 6-15-20.

The Court: Objection overruled.

Mr. Clegg: We note an exception.

The Court: It may be admitted.

(Plaintiff's Identitication No. 2 mark-

ed Plaintiff's Exhibit "A").

Mr. Myntti was showing me the location of Dis-

covery and telling me how he owned a half interest
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and Mr. Griffin represented it for him some years

before his death, and how he knew his ground very

well, and that it was one of his claims, and put his

finger right on the Yeager Bench—right about

there.

I had several discussions with the defendants

after that about leasing these three claims to them,

and I gave them a lease in June, 1935, which re-

mained in force until about the middle of [52] July,

1935, when it was cancelled by mutual consent. On
July 31, 1936, the lease in controversy in this action

was entered into. I talked about the preliminaries

leading up to the giving of the lease with all the

defendants, just a discussion, but Mr. Frank Spel-

jack was the principal one.

Q. Now, did you ever have any discussion,

or talk with him in regard to the lines of the

Minnie Bench and the Yeager Bench"?

A. No, but w^e had several discussions about

the lines and little arguments and things like

that, so in the month of July, the first part of

July

—

yes, there was several discussions in the

month of June and the first part of July before

the lease was signed. Mr. Frank Speljack telling

me that he didn't want the ground; that it

wasn't worth working.

Q. He was then negotiating?

A. Yes.

Q. And trying to arrive at terms'?

A. Yes.
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Q. But T mean in regard to tlie bonndaries

of the claims, stakes, or things of that kind?

A. Well, I lined np the boimdary lines

again.

Between Jnne 26 and July 10 or 16, 1936, Owen

Gray and I lined up the boimdaries. We started at

the stake at Tuesday Gulch, the Southeast corner

of Minnie Bench, which is designated on the map
as a figure 2, and we flew a white flag out of there.

We measured West towards the center of the valley

about 800 feet. This stake was still here that I saw

in 1934 with three stakes leaning up against it, but

part of the top had been cut off. We put on a piece

of a flag just so you could identify it. By a flag I

mean you take a piece of brush or a stick, maybe

half the length of this ruler, and ])ut a little piece

of white flag and tied it on. We ])ut the flag right

on the stake. We couldn't tie it on. It was leaning

up against the old stake that had been cut. The flag

pole was five feet high, maybe 6. You could see the

stake very plainly. Then we cut the lines to the

creek [53] but I couldn't go across the creek be-

cause it was pretty deep. Mr. Gray went across

measuring from this stake. It took him pretty close

to it. I went along down here and found a stake

here which we thought was about a rough estimate

of 1320 feet measurement from this stake here. Here

w^e found a stake. We lined up a stake there that

stood about four feet high with one stake leaning
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up against it. He measured about 200 feet from this

stake to this one. This was a very prominent stake

standing about six feet high, the Southwest corner

stake of the Yeager Bench. There was a stake there

that stood about six feet high wdth two or three

stakes leaning up against it, and, as that was the

line that we could see from this side of the creek,

we tied one of those pieces of sticks again and a

flag right up high, so that, if you come right to this

corner, you could see this corner very plainly. I

didn't cross there. The creek came in there again

and it was too deep. I couldn't cross but Mr. Gray

came over here and measured from this stake right

here across over here, and well, a rough estimate,

say it was about 660 feet. Then we went down here.

We couldn't cut that line so very well, because the

creek comes in there quite a bit, and we went along

this trail, and those two stakes, we could not be sure

of. This old stake was throw^n on the ground, and

we wouldn't be sure it was a stake, and I didn't

want to put a stake in there. I didn't want to have

any restaking on the ground. We went down to this

corner, and we didn't find any stake there either.

That was gone. We couldn't find any Discovery

stake at that time there either. I would not have

been sure of those stakes at all. I had seen them in

1934, but they didn't seem to be in the same loca-

tion in July, 1936.

After I got through marking the boundaries of

this claim, the boundaries could be very easily
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traced, because Mr. Speljack, dredge nianac^er of

the Uanes Creek Dredging Company at that time

—

if I can show it on tlie map—it was coming along

here, what you call—}'ou can see on this map; it

isn't on here—what you call No. 3—the dredge, the

day we lined u]) the stakes, his dredge was, [54]

say, about here, and all this brush was cut. You

could see that corner very clear, because they were

dredging right here where all the brush in front

of the dredge was cut. At that time I told Mr.

Speljack that the stakes were lined up and that two

wrecks before that his man had been trespassing

on the ground and they had better get off. After that

I went up, and they were going further out in the

ground, I would say fifty or seventy-five feet from

that corner, downstream in a northerly direction.

When his dredge was coming along, I had a tres-

pass notice on a stump. He could read it very clear,

and it was right about there. The stump was a good

place for the trespass notice so that he wouldn't

go inside the line with that dredge. That was the

purpose of it. That was July 11 or 12. I didn't

make a copy of that notice. Just as well as I can

remember, it described the Mimiie Bench claim as

belonging to the estate of John Griffin and I was

administratrix, that it was a trespass notice and

not to come inside of that line, and I signed my
name to it.

In their dredging they dredged right outside that

line but I wouldn't say they trespassed. He touched
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that line and passed it for about 12 or 14 days, in

between cleanups, digging outside that line. They

didn't come over that line at all. During that time

I negotiated about the lease, not with the other

members so much, but with Mr. Speljack. We just

argued back and forth and wasn't able to come to

any settlement for the reason that he wouldn't pay

me any decent royalty on the ground. He told me
he wasn't going to dredge it, he was going to go

by with his dredge.

At the time the lease was signed on July 31,

1936, there were present Frank Speljack, John

Repo, Pete Mesich, Evan Jones, and Mrs. Grace

Shaver, who is Mrs. Eric Hard now. Mrs. Howard,

the U. S. Commissioner, read the lease and I was-

the first that would have to sign it. I had my pen

in my hand and I raised my hand like this (indicat-

ing). Before she swore me in I asked those partners,

Speljack, Mesich, and Repo, if they were accepting

this [55] lease as it was read and that they wouldn't

come back afterwards putting any indebtedness

against John Griffin's ground as for taking any

money out for assessment work; that they were

taking the ground as the lease read and that they

were also taking the ground as I had lined up the

stakes, and Mr. Speljack, being the spokesman for

them, says, "We can't go back on the stakes", and

I signed the lease.

At that time they were still dredging outside the

line and dredged for a couple more days, and on
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August 2n(l they turned in on niy ground and

dredged along. 1 could only give a rough estimate

as to how near that would be to the end of the

landing field. They were 12 or 14 days from this

Southwest corner of the Minnie Bench on their

own ground, No. 2 Claim, when they turned in on

my ground. I would say it was maybe 100 or 150

feet, whatever it would take to dredge 12 or 14 days

along outside that line. There was quite a corner

there of virgin ground belonging in the Minnie

Bench, not workable because it was covered with

tailing piles and everything so as to clear the way

for the airplanes.

They paid royalties to me from August 2 to

October 2, 1936, which amounted to $6,700.00 or

$6,800.00—1 would say about $6,700.00, although I

didn't receive all they owed me. They held out

$300.00 of the last cleanup. There was about $100.-

00 of a lot of crazy bills he put in agamst me. He
rendered me an itemized statement.

Thereupon plaintiff introduced in evidence said

statement which was marked

PLAINTIFF'S EXHIBIT B

and is in words and figures as follows:
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''Ganes Creek Dredging Co.

"Takotna, Alaska

"October 4, 1936

"Bill rendered to: [56]

Miss Ellen Reidy

Administratrix of the John Griffin Estate

Assessment work for year 1935 $300.00

Three trips to town at $10.00 eacli 30.00

Trip from Ophir to Ganes, Mike Rocky and Evan
Jones $10.00 each 20.00

Meals—Dinner and Supper on July 31, 1936 for

Mike Rocky and Evan Jones $1.50 per meal

—

four meals 6.00

August 15—Meals at Cleanup Chas. Goebel and

Ellen Reidy—two meals at $1.50 each 3.00

September 1st. Meals at cleanup 3.00

September 15th. Meals at Cleanup 3.00

Lodging—August 28th to September 6th. inc. 8

days at $2.00 per day 16.00

Lodging—September 7th to October 1st, 24 days

at $1.00 24.00

Lodging—Oct. 1st to Oct 4th, 3 days at $1.00 3.00

Balance due to date $408.00

14^ ounces at $28.00 per ounce considered payment of

above bill."

I never received any part of that 14% ounces.

On June 11, 1937, the defendants began dredging

the Minnie Bench, and I made a tiip out there.

Nothing was said to me at that time about them

being on the Minnie Bench. They never told me
they were off the Minnie Bench, or gave me any

writing of any kind, or anything that they were
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off of the Minnie Bench. I wouldn't be able to tell

how far downstream, with reference to the upper

end Hue of the Minnie Bench, their dredging o})era-

tions ended in 1936, but on the ma]) it would be

about four inches from the lower end. 1 have not

received any royalty from the defendants since that

time.

In June, 1937, I heard there was going to be a

cleanup [57] and they didn't send me w^ord to ap-

pear, and I went out to the creek and they were

having a cleanup that day. I got on the dredge and

they didn't make any objection. They didn't give

me any royalty out of the cleanup. Mr. Speljack

said that he had told me last fall, meaning the fall

of 1936, that he was off my ground and that they

didn't take this cleanup off of John Griffin's Minnie

Bench. I don't know how^ much gold they mined

out of the Yeager Bench, Gulch Fraction, and Min-

nie Bench.

Cross Examination

I gave the defendants a lease of this property

on June 27, 1935, which I cancelled on July 22,

1935, with their consent. I did not have an agree-

ment with the defendants in the Fall of 1934 that

they could go ahead and put on the ground the wood

necessary to mine it and do the assessment work

and I would give them a lease in the Spring of

1935. I didn't have an express agreement of that

nature with John Repo in behalf of the com])an}-.
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As far as I can remember John Repo asked me if

I was going to give them a lease and I said he would

have to wait until I would have time to clear up

this title, as I did when I revoked the lease in July,

1935, that I yet didn't have an answer from San

Francisco, w^here I could get the information about

this title so I would be sure of the title of John

Griffin's estate. There was a question about another

party having title, a woman by the name of Mrs.

Sankey, who had written to me thinking she had

title to that property.

I didn't dispute any item of this bill (Plff's Ex.

B) except the $300.00 item for assessment work

for 1935, and the $20.00 item. They accepted the

lease and it was understood they weren't going

to come back and charge any indebtedness against

John Griffin's ground for assessment work or other-

wise. I disputed all of the bill as far as that is con-

cerned, but I would pay the rest if they thought

it was right to pay it. I said in my Amended Com-

plaint here that they paid me all the royalty for

1936 except $300.00, and that is [58] the $300.00

item I am talking about.

I don't remember having a conversation with

John Repo in my poolroom in Takotna in early

Spring, 1935, in which I stated to him that I hadn't

got thiugs in shape yet to immediately sign a lease

of these three claims and that he could go ahead

anyway and put on wood on there and be sure the
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assessment work was done I'oi- VX\^). J made no such

statement because 1 had read in the jjapers there

might be exemption and I always waited to find

out if there was. I don't remember that when we

actually signed tliis lease they had 1500 cords of

wood on the Minnie Bench because they don't haul

wood in the month of June. They haul wood in the

Wintertime. In the late fall of 1935 and Spring

of 1936 they put $6,000.00 worth of wood on th^

ground. They put in all the wood in 1935 and they

built roads leading to it and built a road on the

Minnie Bench in 1936. They built no bridges before

they charged for that assessment work. No, I didn't

insist before we signed the first lease that they put

an affidavit of assessment work on record before

I would give them a written lease. We had no con-

versation about assessment work, because I had

already sworn in my affidavit for exemption after

the act of Congress.

It is not a fact that after I cancelled the first

lease on July 22, 1935, I turned right around and

said they could have a lease if they would give me
a twenty-five per cent royalty.

Before I first went on Ganes Creek in May, 1934,

I had never had any acquaintance with placer min-

ing claims. I had never done any mining and have

never staked any mining claims. I had never been

on a mining claim before that time. I acquired all

the information I had with reference to the loca-
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tion of the stakes of these three claims from Mike

Roka, in May, 1934. The next time the stakes were

lined np was in July, 1936, when I had Owen Gray

assist me. Owen Gray does not ow^n any property

on Ganes Creek and how many times he had been

on Ganes Creek before that I do not know.

I have no location notice of the Gulch Fraction,

Minnie [59] Bench, or Yeager Bench on Ganes

Creek, and I have no location notice of any claims

John Griffin is supposed to own or have an interest

in in the vicinity of the Minnie Bench, Gulch Frac-

tion, or Yeager Bench. I wouldn't give any ex-

planation of what the word ''bench" signifies or

means when a claim is called a ''bench claim" like

Yeager Bench claim and Minnie Bench claim, but

I miderstand those claims were called "bench"

because the pay w^as on that side of the creek, on

the right limit. I have never heard of a mining

claim being referred to as being on the "first tier

of benches" or "second tier of benches".

I had these claims marked out by Owen Gray in

1936 but I did not file any location notice or

amended location notice of these claims, or anything

of that kind, except that I swore in the assessment

work for the work w^e done on the ground lining

up boundary lines.

I claim that the Ganes Creek Dredging Co. owe

me $300.00 royalties for 1936. I signed and swore

to the original Complaint which was filed in this



Mike Myntti, et al. 109

(Testimony of Ellen Reidy.)

action on August 7, 1937. In that original Complaint

I stated, in paragraph 3, "that thereafter and in

the month of July, 193(), the defendants under and

by virtue of their said mining lease entered upon

said leased claims, to wit: Minnie Bench R. L. and

continued to dredge the said claim for the balance

of the open season of 1936 and in so doing mined

out a gross value in gold of approximately $62,-

000.00 of which amount they paid and delivered to

plaintiff the sum of $6,806,41, the same being the

full amount reserved to her as royalty in the said

lease." That $62,000.00 was the amount that was

taken out of the ground, and the amount I should

get, but I didn't receive that, was $6806.00, but I

didn't receive that. He took away fourteen or fif-

teen ounces, and it was not meant to put it in like

that, but it was meant to put in what the ground

produced and what should have been ])aid. That

is the reason that statement was made.

Q. Do you claim, now, that Griffin, at the

time he died, owmed the entire interest in these

three claims'?

Mr. McGinn : We object to that as wholly

immaterial.

A. Yes. [60]

Mr. McGinn: Just a minute. They have

taken title under this administration.

The Court: Objection sustained.

Mr. Clegg : We note an exception. We would

like to make an offer at this time. (Out of hear-
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ing of Jury) We offer to show that, at the time

the lease herein sued upon was entered into,

it was well-known to the plaintiff that John

Griffin was not the owner of an entire interest

in each of these three claims at the time of

his death and that, as administratrix of the

estate, she had control and possession of the

interest of said decedent at the time of his

death, which was as follows: Minnie Bench,

one-half interest; Yeager Bench, two-thirds

interest; Gulch Fraction, two-thirds interest;

and that, in spite of that knowledge, she under-

took to lease this property as property of the

Griffin estate and to insist on demanding the

entire royalty therefrom, to the prejudice of

the heirs of John Griffin's co-owner in said

claims, to wit: Mrs. Sankey Adamson, widow

of Charles Sankey, the other co-owner of these

claims.

Mr. McGinn: We object to it as immaterial.

The Court: Objection sustained; offer re-

jected.

Mr. Clegg: We note an exception.

Q. Now, you testified yesterday that you

were appointed administratrix of the estate of

John Griffin, deceased? A. Yes.

Q. Will you state the date of that appoint-

ment and who appointed you?



Mike Myntti, et al. Ill

(Testimony of Kllcii Rcidy.)

A. Tlio—yes, in October, 1933.

Q. In October'? A. October, 1933.

Q. October, 1933. By the Pi-obate Court?

A. By the Probate Court at McGrath, by

the United States Commissi oner, Fred King,

at that time. [01]

Q. Now, come down to the time of re])ruary

6, 1936. I will ask you if that Probate Court,

by Fred King, Commissioner and Probate

Judge, did not remove you as administrator?

Mr. McGinn : We object to this, if the Court

please, as immaterial. It is wholly a collateral

issue. There is no such issue in the pleadings

in this case, and they are estopped to question

her authority, having entered into this lease

with her; she being their landlord, they are

estopped from questioning her authority to

act. The Court has ruled on that many times.

Mr. Clegg: I call your Honor's attention to

the fact that there is no allegation in the Com-

plaint that she is the duly appointed, qualified,

or acting administratisx of this estate. There

is nothing for us to deny under that state of

facts. We want to show, now, that this Court,

by this Judge that appointed her, removed her

for cause on February 6, 1936, before this lease

was executed and before anything was done

out of which this case arises.

Mr. McGimi: If the Court ])lease, it doesn't

make a particle of difference whether she was a
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de facto or a de jure administratrix. They

treated her as being the administratrix of this

estate, and they entered into this lease with

her and they entered into the possession of this

property, and, having obtained the possession

of this property by treating her as the adminis-

tratrix and having authority to enter into the

contract, the law closes their mouth and estops

them from now questioning her authority to

act. They can't obtain possession under a writ-

ten lease, and, having obtained the possession,

then question the authority of the landlord to

enter into that agreement. Now, of course,

furthermore the [62] statement that she was

removed is not true. I don't see any use in go-

ing into an issue before this Jury so as to con-

fuse matters. Let us confine ourselves to the

issues involved—they are intricate enough

—

and not wander off into collateral matters.

The Court: What time was this question

addressed to as to her removal?

Mr. Clegg: February 6, 1936, your Honor.

The Court: And the lease was made in

July?

Mr. Clegg: Yes, your Honor.

The Court: Objection sustained.

Mr. Clegg: To which we note an exception.

We oft'er to show that if the witness wxre per-

mitted to answer the question last propounded
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to her by counsel for defendants that she would

answer ''Yes", and in that connection we offer

to show by a certified copy of an order made

by the Probate Court for the Territory of

Alaska, Fourth Division, Mt. McKinley Pre-

cinct, In the Matter of the Estate of John

Griffin, Deceased, that an order entitled, "An

Order Removing Ellen Reidy, as Administra-

trix, John Griffin Estate", was made, the body

of which order is as follows: ''To Ellen Reidy,

Administratrix of John Griffin Estate

:

"According to Sections 4460-61, Compiled

Laws of Alaska, 1933, in re reports of Ad-

ministrators, your last report dates from Sep-

tember 1st, 1934, and ends August 31st, 1935,

and was subscribed by you on the 29th day of

November, 1935, before Addie H. Rieck, Post-

master, Takotna, Alaska, and submitted to this

office on December 5th, 1935, nine months after

the expiration of the time limit and your third

semi-annual report is three months overdue.

"You were notified personally to send in your

reports at the proper time, but you did not pay

any at- [63] tention.

"Therefore, this Court finds that you have

been neglectful of your duties as administratrix

of the John Griffin Estate to submit reports

which are required and are in contempt of this

Court and can be punished as for contempt.

Therefore, this Court sees no reason why you
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should not be removed and you are hereby re-

moved as the administrator of the John Grif-

fin estate and your papers revoked.

"Subscribed this 6th day of February, 1936,

at McGrath, Alaska.

"Fred King, U. S. Commissioner and ex-

officio Probate Judge.

"(Seal of Probate Court, Mt. McKinley Pre-

cinct)

"Filed February 6, 1936, at 6 P. M. Fred

King, Commissioner and ex-officio Probate

Judge."

Certified: "I, William J. Widman, commis-

sioner and ex-officio probate judge for the Mt.

McKinley Precinct, Fourth Division, Alaska,

do hereby certify that the foregoing is a full,

true, and correct copy of the original order

removing Ellen Reidy as administratrix of

the John Griffin estate, as the same appears of

record in the office of Probate records of the

Prol)ate Court above-mentioned.

"Dated at McGrath, Alaska, this 6th day of

September, 1939.

"William J. Widman, Commissioner and ex-

officio Probate Judge, Mt. McKinley Precinct,

Fourth Division, Alaska."

Mr. McGinn: To which offer we object upon

the grounds it is collateral to any issue involved

in this case and that the defendants are es-
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topped ])\' liavinc^ entered into tlic loase to

question lici- antliority to act, and, furtlior- [64]

more, that tlie otfer does not sustain tlieir state-

ment that she was removed in June of 1936.

Tlio Court: Tlie offer will l)e refused.

^Ir. Clegg: To which ruling the defendants,

and each of them, excei)t.*******
^Ir. Clegg : In the same connection we would

like this document marked "Defendants' Iden-

tification 'C " on the same subject.

(DEFENDANTS' IDENTIFICATION "C"

being in words and figures as follows:)

"Certified Copy

"In the Probate Court, Mt. McKinley Pre-

cinct, Fourth Division, Territory of Alaska.

"In the Matter of the Estate of John Grif-

fin, Deceased.

"ORDER TO FILE FINAL REPORT.

"Whereas Ellen Reidy, Administratrix of

the above entitled Estate, was removed by this

Court for cause on the 6th day of February

1936 as Administratrix of the above named
Estate and her letters revoked.

"Therefore, you, Ellen Reidy, are hereby

ordered to prepare and file your final account

on or before the IStli day of February 1936,

showing all money received and paid out by
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you, accompanying the same with proper

vouchers and receipts.

^' Dated at McGrath, Alaska, this 6th day of

February 1936.

"FRED KING.
"U. S. Com'r & Ex-officio Probate Judge

''Filed February 6th 1936 at 6:30 p. m. Fred

King, Commissioner & Ex-Officio Probate

Judge."

'

' Certificate

''I, W. J. Widman, Commissioner and Ex-

Officio Probate Judge of the Mt. McKinley

Precinct, 4th Division, Alaska, do hereby cer-

tify that the foregoing is a full, true and correct

[65] copy of the original probate paper Order

to File Final Report, as the same appears of

record in the Office of Probate Records of the

Probate Court above mentioned.

"Dated at McGrath, Alaska, this 6th day of

September, 1939.

"[Commissioner's Seal]

"WILLIAM J. WIDMAN
"Commissioner and ex-officio Probate Judge,

Mt. McKinley Precinct, Fourth Division, Ter-

ritorv of Alaska."
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Mr. McGinn: We make the same objection.

Mr. Clegg: At this time we offer in evidence

a document marked "Defendants' Identifica-

tion '(" ", for the purpose of showing that,

on the 6th day of February, 1936, the Probate

Court of the Mt. McKinley Precinct, in the

Matter of the Estate of John Griffin, Deceased,

entered a further order requiring the adminis-

tratrix

The Court : That is just the order you are

reading. I think it shows for itself what it is.

Objection sustained.

Mr. Clegg : We note an exception.*******
I first saw the post at what is marked on Plain-

tiff's Exhibit C as Corner No. 3 of the Minnie

Bench in May, 1934, when Mike Roka was with me.

Q. Now, then, you say that, at that time,

there was a stake there of some height and size

with some other smaller stakes leaning up
against it, as I understood you. Is that correct ?

A. At that time there was, oh, what I would

call a bunch of willows, or whatever it would

be, at the stake, but it stood out very plainly.

It was very high and prominent. You could

see it very plainly, oh, maybe about fifty feet

before you would come to it. Later on it was

cut off. That is how it looked in 1934. ^m']
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I saw that stake again in 1935 but I wouldn't be

sure of the month. I can't even state approximately

the month I saw it. I don't know how many feet up

the creek you could see it very plainly. I didn't

examine the stake, but I could not see it very

plainly because it was connecting up four claims,

and the top of it seemed to look quite high. I

wouldn't be able to remember the date I saw it.

It was during the mining season of 1935. My best

recollection is the Summer of 1935. It w^as supposed

to be cut off the Winter of 1935 when the planes

were starting to land on the field. I know the Star

Air Lines pilots had it cut off to facilitate landing

without accidents. They had Irvin McGuire cut it

off.

Q. How far would you say that stake was

from the base of the hill, going right out across

the flat of Ganes Creek to the base of the hill?

A. Which year do you mean?

Q. The one we are talking about.

A. Wliat side of the Minnie Bench claim?

Q. I am not talking about the Minnie Bench

claim at all. I am talking about this stake.

A. Well, it is on the Minnie Bench claim.

What hill do you mean?

Q. The right limit hill.

A. The right limit. At what side of the

claim ?

Q. Don't you know the difference between

the right limit and the left limit?



Mike Myntti, et al. 119

(Testimony of Ellon Reidy.)

A. Yes, T do.

Q. Wliat is tlie difference?

A. The difference is tliat the left limit goes

up Ganes Creek and the right limit goes down

from what you call the month of Oanes. Those

claims are on the right limit.*******
Q. How far is it, now, from this stake we

have been talking about, which is marked No. 3

of what is shown on the plaintiff's Identification

No. 1 as the Minnie Bench—how far is it from

that stake over to the base of the hill on the

right limit ? [67]

A. Now, do I understand you correctly;

from this corner to here?

Q. To the base of the hill. You can tell what

is marked on there, showing the contours of

Ganes Creek on the right limit.

A. I think we lined those stakes up, Owen

Gray and myself. It measured eight hundred

feet from this point to this stake.

Q. You mean between the two comers as

shown on that map?

A. From this corner, from this stake to

here. We got it roughly. We stepped the ground,

three feet to a step, and stepped eight hundred

feet.

Q. Can you tell me the scale that map is

made to, how many feet to the inch?
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A. Well, Mr. Clegg, I wouldn't be able to

tell you that, because I haven't got any ex-

perience in that, but I am telling you what the

man found, roughly measuring from both

stakes.

Q. It is two hundred feet to the inch"?

A. I have no experience in that line.

Q. One hundred feet to the inch'?

A. Mr. Lyle would have to answer that

question. I am just telling you how we meas-

ured it and got a rough estimate.

Q. You are not able to state, now, what the

distance is between what is shown as stake No.

3 on plaintiff's Identification No. 1, represent-

ing the Minnie Bench, to the base of the hill?

You can't tell us thaf?

A. I am describing to you from the stake

in this corner to the stake in this corner.

Q. But I am asking you this question—Will

you please sit down so that we can proceed in

an orderly fashion?

Mr. McGinn: It is one hundred feet to the

inch.

Q. You are not able to state, from your own

knowledge, how far it is from what is shown

on plaintiff's Identification [68] No. 1 as stake

No. 3 of the Minnie Bench over to the base of

the hill?
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A. Well, it would be pretty hard to be able

to make a statement as to that, as when Bob

Lyle, my surveyor, was there that c^roimd was

bulldozed out about one hundred feet or one

hundred and fifty feet. Now, I would have to

answer the question as to how many feet it

would be from the stake at the time Owen Gray

and myself lined them up, because at that time

they didn't have made a road and they didn't

have dug that out with a bulldozer, which has

made the Minnie Bench claim wider since I

lined up the stakes in July, 1936.

Q. You are not able to state the distance be-

tween those points?

A. I can state the distance at a rough esti-

mate. The foot of the hill—there wasn't very

much of a hill at this side of the claim ; I would

say the hill was starting, maybe—there was a

little raise in the bench, maybe six hundred feet.

That is a rough estimate, and there is no hill

there now, because there wasn't when Mr. Lyle

surveyed it, because the Ganes Creek Dredging

Company built a road and widened that claim.

They have dug out old tailing piles there, I

would say one hundred or one hundred and

fifty feet, roughly.

Q. One Hundred or one hundred and fifty

feet, roughly?

A. Yes, where they dug out right there and

bulldozed out the old tailing piles that were
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there for fixing the road. There is quite a dif-

ference in the width there now from what it

was when we lined up the stakes.

Q. Well, at the time you claimed to have

lined up the stakes, what was the distance be-

tween those points, as near as you can tell now?

A. As near as I can tell?

Q. Just answer the question.

A. There is two hills coming in here. There

I wouldn't call it a hill; it is kind of a high

bench, not very high, just maybe four or five

feet. Then it raises from there up. This corner

w^ould be, I [69] think it wouldn't be eight

hundred feet at certain points. There is a twist

in around there as you come around that corner,

before you come to that stake, and you would

have to estimate it. There are two or three little

hills in there, and you would have to estimate

the distance from those two or three hills. One

hill is on the Meyer Bench, next to this Minnie

Bench here, and then one comes in between

there.

Q. Miss Reidy, just tell us about how many
feet instead of going into detail.

A. In certain parts from six hundred to

eight hundred feet.

Q. From what?

A. From—you want to know from stake No.

3, don't you, to the base of the hill?
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Q. Yes, to tlio base of Ww, bill, to tbe bottom

of Ibe bill.

A. \Ve got eigbt bundled feet, rougbly, to

tbe stakes.

Q. Didn't you say a minute ago tbat it was

I)robably one or one hundred and fifty feet?

A. No, I didn't say that. I said the road

was—that the bench was dug out since, about

one hundred and fifty feet with the Ganes

Creek Dredging Company buUdozer.

Q. Well, that is the best answer you can give

to that question?

A. Yes. That is a rough answer, eight hun-

dred feet from stake to stake.

With reference to the stake which was at corner

marked No. 1 of the Gulch Fraction and No. 1 of

the Yeager Bench on PLiintiif's Exhibit C, that

stake was about five feet high. It was there in 1934,

but I can't remember was it one or two stakes that

was around it at that time, but the principal stake

was standing right in the mouth of that Gulch,

and I am not quite sure was there two small stakes

up against it about three feet long, but I am sure

there was either one or two. The next time I Avas

do\ATi there in 1936, the main stake was there, but

the stakes tbat were around it did not [70] look

like the stakes that were there. I, myself, thought

they were willows tied up. I didn't have them

blazed there because we put an identification up

there when we lined the stakes all u]) in Julv, 1936.
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Q. How do you mean—^you put an identifi-

cation up?

A, Well, we measured from there out to

the middle.

Q. What identification did you put on these

stakes, if any?

A. Well, I knov/ the other side—right as

we went straight across the line, we put a flag;

I am not quite sure did we put a flag on that

stake, but I know we put a flag on the other

side.

Q. On the other side of what?

A. On the other side of the creek. As we

went over, we measured 660 feet to the end of

the Fraction, on Yeager Bench to the middle

of the valley.

I put a trespass notice in 1936, when Owen Gray

was out there, on what I claim to be the Minnie

Bench 150 feet downstream from where the dredge

was working—150 downstream from corner No. 3

of what I claim as the Southwest corner of the

Minnie Bench. I also put a trespass notice on the

Gulch Fraction, describing where it went across

the creek, because I couldn't cross the creek to put

it on the other side of the claim, and one more notice

later on. I put another trespass notice on in 1937

when they were denying they were dredging on

John Griffin's ground, one at the mouth of Gulch

Fraction and the other one at the lower end of

Yeager Bench.
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Q. Didn't you ))u1 a notice out in tlio middle

of llic creek valley V

A. Uetween Discovery and the Yeapjer

Bench where I thought the stake wtis, around

the ])lace wliere the stake stood.

Q. Where you thought it was?

A. Yes.

Q. There was no stake?

A. There was a stake there in May, 1934,

but in 1936 I wasn't able to find that stake.

Q. You hadn't been down there since that

time in 1934?

A. Yes, I was there in 1935. [71]

Q. Once, or a number of times?

A. I was just there once in 1935.

Q. Once in 1934, once in 1935, and once in

1936?

A. Oh, I was there—I lived on the claim

from

Q. I am asking you about that particular

point down there.

A. I went down that creek every day from

the

Q. I don't care where you were. I am ask-

ing you about that particular point shown on

the plat, point No. 3 on what is shown as the

Yeager Bench.

Mr. McGimi: Do you know what stake he

is referring to?

A. Yes, I was there once in 1934. I didn't

see the stake in 1935, but I was at the upper
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part of the claim, and I saw that corner every

day from the 26th of Jime to October, 1936.

Nearly every day T went down that creek from

the 26th of June, 1936, to October 26, 1936.

Q. What were you doing?

A. I was living in Mr. Griffin's cabin.

Q. Now, where was Mr. Grffin's cabin?

Point out to the Jury where you were living.

A. Right about there. There was a cut, an

old open cut there, and, of course, you can't see

as plain on the blue print. If you can see here,

it is about there. The creek—I could come out

of John Griffin's cabin, and the creek was

almost on the door. And here it is on this other

map, between this open cut and this part of

the creek; right here between that open cut

and this place.

Q. Describe it and state where it was with

reference to the Gulch Fraction, as it came out

into Ganes Creek—above or below the mouth of

the Fraction Gulch. A. The cabin?

Q. Yes.

A. Yes. The cabin was up—it was nearer

to what you call this corner where No. 2 and

No. 3 stakes are. It was in that open cut there,

and you went down, I would think, about one-

third of the claim, and you had to go down the

rest of the claim to the Gulch Fraction. The

[72] Gulch Fraction was situated between the

Yeager Bench and the Minnie Bench.
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Q, The moiitli of the (Julfli Fraction, as it

comes into (Janes Ci*eek, was how far above

or below this cabin *?

A. Well, if you would want a rou<^h esti-

mate. I wouldn't be very accurate in that, but

I can show the Jury the distance I think it is

on the map. I will show them where the cabin

is and where the mouth of the Gulch Fraction

is.

Mr. McGinn : We can estimate it by a ruler.

Try and be fair w ith the witness.

Q. Will you please answer that question.

You are able to state now where the Gulch

Fraction comes out into Ganes Creek, aren't

you ? A. Yes.

Q. There is a w^ell-defined gulch there, or

creek, or anything you want to call it, that is

called the Fraction Gulch?

A. I always heard it called the Gulch Frac-

tion.

Q. All right, put it that wayj Gulch Frac-

tion. You know where it comes into Ganes

Creek? A. Yes.

Q. Describe the location of this cabin with

reference to the mouth of that Gulch Fraction.

A. Well, it would be a rough estimate.

Mr. McGiim: Now, I think, if the Court

please

A. I will show the Jury on the map.
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Q. We haven't got any map there that any-

body has identified to be a correct map.

Mr. McGinn: She can identify where the

cabin is on it.

A. On the two maps I can show where the

cabin is.

Q. I am asking you for the purpose of the

record where this cabin was situated with refer-

ence to the mouth of the Fraction Gulch.

A. Well, it would be around six or eight

hundred feet, but that is only a rough estimate.

Q. Six or eight hundred feet above the

mouth of Gulch Fraction as it comes into Ganes

Creek, or is it below?

A. You couldn't go straight. You would

have to go at kind [73] of a triangle, and I

wouldn't be sure of six or eight hmidred feet.

That is only approximately.

Q. I am asking you now, Miss Reidy, if that

six hundred feet places the cabin above or be-

low the junction of Gulch Fraction with Ganes

Creek.

A. If you are coming up Ganes Creek, it is

above; going down Ganes Creek it is below,

as it looks on the map.

Q. Supposing you are walking down Ganes

Creek on this trail that you just described.

A. That goes to the mouth of Ganes?

Q. Yes.



Mike Myntti, et al. 120

(Testimony of Ellen Reidy.)

Mr. McGinn: Make it more definite—walk-

ing down what part of the creek ?

Q. T am speaking- ol' walking down towards

this cabin and towards the month of Fraction

Gulch as it -comes into Ganes Creek.

A. When you turned off of the ti'ail, as you

enter the Minnie Bench Claim, you had to walk

here to go down to the cabin, how many feet,

I wouldn't be sure, but the cabin seemed in

the middle of the claim and to walk to the cabin

from the Gulch Fraction, I never could go in

that way, because I couldn't cross the creek,

but the trail shows pretty near the boundary

here the year I went down there, and from the

cabin it wouldn't be straight; it would be kind

of a triangle.

Q. Can you tell the Jury now whether that

cabin was above on Ganes Creek, the mouth

of Fraction Gulch, or below^*?

Mr. McGinn: Was it upstream?

A. Upstream.

To the best of my recollection, it was 800 feet,

approximately. I couldn't walk down from the

cabin toward the mouth of Gulch Fraction because

I would have to cross the creek two or three times.

That cabin is not there now because the dredge went

through that ground. I took the cabin do^^Tl in Aug-

ust, 1936, and piled the [74] logs close to where the

cabm stood.

I have never been up the gulch called Fraction

Gulch. I have just been over the trail at the mouth
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of the Fraction several times. There is a high bench

on the Yeager Bench and on the Minnie Bench,

and there is a hill raising at the mouth of that

Fraction.

I know where Discovery claim' was on Ganes

Creek with reference to what I call Yeager Bench.

The part of Discovery that bordered on Yeager

Bench was right below this south end of Yeager

Bench. There was east and w^est discovery. Discov-

ery went right straight across the creek and took

in pretty nearly the whole valley. I never lined up

the stakes, but I know that it adjoined the Yeager

Bench.

I have never seen the location notice of the Min-

nie Bench, or of the Gulch Fraction, or of the

Yeager Bench, and have never had one in my pos-

session.

Redirect Examination

I went to the creek to attend a cleanup about

June 25, 1937. Mrs. Eric Hard was with me. The

four defendants were there. We were discussing

back and forth. They weren't going to pay any

royalty. They didn't give me a notification for the

cleanup, but I thought I would go out anyhow. Mike

Myntti was on the dredge and I took him back to

the end of the dredge and showed him the stakes.

I said, "Mr. Myntti, how can you claim that you

are off of John Griffin's gromid," and he said, "I

never said I was out of John Griffin's ground."
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We liad tliis coiiveisation right on tliis corner of

the claim right here (indicating). During 1937 the

ground worked by the defendants was through this

Fraction as far as this stake, and right straight

through Yeager Bench with one swing.

Recross Examination

Mrs. Hard and I did not get Mr. Myntti segre-

gated from all the others when we had this conver-

sation with him at the time of the [75] first cleanup

in 1937. All the others were working except Mr.

Myntti, who didn't work on the creek. He just

went out on the days of the cleanups. Nothing else

was said in that conversation. I can't remember

whether I had any other conversation with him that

day or not. I know what ground was w^orked in

1937 because I was kept pretty busy serving tres-

pass notices, and I don't know how many things.

MRS. ERIC HARD
a witness on behalf of plaintiff, testified in sub-

stance as follows:

Direct Examination

My name is Grace Hard but at the time the lease

was signed my name was Shaver. I think it was

executed in July ; it w^as in 1936. Those present were

John Repo, Frank Speljack, Peter Mesich, Evan
Jones, myself, and my sister, Jessie M. Howard,
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Commissioner for Innoko Precinct. Mike Myntti

was in Fairbanks. There was quite a lot of talk,

you know, back and forth, and before she signed

the lease my sister read the lease to them, and be-

fore she signed the lease, why there was quite a

lot of discussion. It w^as discussion about assess-

ment work. He was asking about it and didn't want

to pay it. They didn't want to include the assess-

ment work. I think they claimed they had done

some assessment work—$300.00 isn't it? I don't

know the exact conversation. There was a great

deal of arguing back and forth. I believe there was

an argument about assessment work. I didn't pay

much attention to it, but I know the assessment

work they just passed it up and agreed to let the

assessment work go. Before Miss Reidy signed the

lease, she held up her hand and asked them if they

would accept the lease as read and as the claims

were lined out, and Mr. Speljack was sitting on the

edge of my couch, and he says, ''We can't go back

on stakes", [76] and signed the lease, and Miss

Reidy finally signed it.

I went with Miss Reidy to Ganes Creek in July,

1937. There was a cleanup there at that time; that

is, if I could state my views, I don't believe it was

a real cleanup. Miss Reidy, Mike Myntti, and I were

standing out in front of the dredge one time and

there was a conversation. I heard Miss Reidy ask

him something about the gromid, if he wasn't
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workong on John Griffin's ground, and he didn't

answer and said he wouldn't say that he wasn't,

but I asked Mike later whose ground it was and he

didn't answer me.

Cross Examination

Q. He didn't say that they were on John

Griffin's ground at that time"?

A. He wouldn't say they were, but he

wouldn't say that they weren't.

There wasn't much of anything else said, because

they didn't want me on the dredge, but I sure was

there. They have always been very nice to me. I

have been on there several times and they had no

objection to my coming on that day.

I don't remember anything else being said there

when Miss Reidy, Mr. M\Titti, and I were together.

We didn't talk much. We just walked around the

dredge. When Mr. M^Titti said, ''I didn't say that

we weren't", Miss Reidy just shrugged her shoul-

ders and walked away. I don't remember her an-

swering anything.

Going back to the Commissioner's office at the

time this lease was signed, all the people were pres-

ent that I named.

Q. And you were paying particular atten-

tion to what any of the parties were saying

there at that time?

A. Well, I usually do that. I have had to

witness a good many leases.
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Q. You always do that; you always listen

to what is going on?

A. No, not particularly to what I shouldn't

hear. [77]

It concerned me because I was a witness to the

lease. I wouldn't sign my name to any paper un-

less I read it and know what is in it. I certainly do

think when I sign as a witness I should know what

is in it. Mrs. Howard read the lease to them all and

asked them if it was satisfactory. Mr. Repo and

Mr. Mesich didn't say much of anything, nothing

that I remember. Mr. Speljack seemed to be the one

that was running the lease. The lease was satis-

factory to Miss Reidy. I don't remember exactly

what she said, but I do remember about the stakes

and about the assessment work. Miss Reidy held up

her hand and hesitated about signing the lease until

it was absolutely satisfactory to them. She asked

them if they would accept the lease as read. They

argued about the assessment work and fmally they

decided to let that pass. The assessment work would

be taken care of.

I have no interest whatever in this case. I cer-

tainly do hope that Miss Reidy wins this case.
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TRVIN Mc(;>UJRE

a witness on hclialF of })laintiff, testified in sub-

stance as follows:

Direct Examination

I reside in Fairbanks and have lived in Alaska

since 1934. I worked five years at surveying in

Michigan, but have not done very much in Alaska.

1 worked for defendants from Jime, 1935, to June,

1936. I was hired to work on the books. I worked

in the kitchen and did some trucking for them, and

I was supposed to have charge of the Winter camp

where a number of men were cutting wood and I

was handling supplies. I don't remember the name

of the claim the dredge was on in 1934 when I went

there. I am acquainted with the Thorne Map and

am reasonably sure Plaintiff's Exhibit A is a copy

of the map that was hanging in the office of the

Ganes Creek Mining Company during the years

1934 and 1935, except the filing nmnber is not on

this [78] map and Mr. Hall's name is not there, but

it has evidently been cut off and bordered.

Referring to Plaintiff's Exhibit A, when I first

went to Ganes Creek, 1 thmk the dredge was on

this fraction knowTi as the C. E. Olson Fraction, I

guess. The dredge was located on this French Hill

Bench and the Fraction and No. 4. 1 wouldn't say

just which claims it was on at that time. I had

nothmg to do with royalties or measuring of this

ground back here mitil the dredge was on the Mid-

night Fraction, No. 1 Potosi, and C. E. Olson Prac-
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tion adjacent to No. 3 Above Discovery and Meyer
Bench.

In dredging the claims we observed the lines, and

dredged right up to the lines and over them. To
determine the amoimt of royalties due the people

who owned the Fraction, we used the center stake

between No. 3 and Meyer Bench, and the center

stake of this fraction. On both of those two Frac-

tions, those stakes were there, and we used those in

locating the properties and measuring the ground

after the dredge had gone through the ground, and

we were digging out three claims at the same time.

Mr. Repo helped me in one instance to measure this

ground and nother time Mr. John Repo and Ru-

dolph Cranzy. The yardage of the Midnight Frac-

tion, Meyer Bench, and No. 3 Above Discovery

was determined on a royalty basis of the ground

that was dredged back here. I didn't measure the

ground and a map was given me to that. Mr. Myntti

had drawn this map, supposedly, and it showed the

amount dredged. I figured from that the amount

that had been moved as the map was given to me,

then the amount of royalty. It was a map of this

Midnight Fraction, but I couldn't say about some

of the claims above that. At some of those cleanups

I had nothing to do with dividing the royalties, but

in determining the amount the bomidary was de-

termined by the map hanging on the wall. As far as

I know that map was never questioned when it

came to dividing up royalties by defendants.
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I was on the Yeager Bench, Minnie Bench, and

Gnlcli Fi'action in 1938 and about three weeks a,i»o,

at the request of Ellen Reidy who employed me for

the purpose of lining up those lines and locating

the amount that was dredged on the ground. I de-

termined [79] the amount of the area that had been

dredged on the Minnie Bench, the Fraction, and

Yeager Bench by using a transit and making a

t^/pographical survey of the amount that had been

dredged. From my field notes I am able to make a

calculation of the total dredged area upon the

claims by the square foot of bedrock. It is pretty

hard to state the definite amount of bedrock

dredged. The digging on the surface area would be

larger than the bedrock area and the tailings often-

times falls on virgin ground, and it is hard to say

that that is the bedrock area, and the river do^^Tl

there has changed its course and some bulldozing

has been done on the tailings, and a man could be

off. The total amount of bedrock dredged was

223,500 square feet on the Minnie Bench, 45,800 on

Gulch Fraction, and 468,000 on Yeager Bench,

which makes a total of 316,100 square feet—I guess

749,300 would be right. Yes, 737,300 is right. About

forty per cent of that was mined by defendants.

No, that is an error—forty per cent of 468,000

would be the amoimt by the Ganes Creek Dredging

Company, and the area dredged on Minnie Bench

and Gulch Fraction was dredged by the Ganes

Creek Dredging Company: 223,500 square feet on
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the Minnie Bench, and 45,800 on Gulch Fraction

and forty per cent of 468,000. I would take that to

be 187,200. I get a total of 456,500.

Cross Examination

I was employed by Mr. Speljack to work for de-

fendants and started to work on June 7, 1935. Prior

to that time I had only passed through Ganes Creek

in 1934 looking for work. All of the defendants, ex-

cept Mr. Myntti, were outside of the Territory dur-

ing the Winter of 1935 and I stayed on Ganes

Creek and kept the supplies for the men cutting

wood. I went over to Takotna many times that

Winter and saw Miss Reidy in Takotna. I had din-

ner with her at the roadhouse and the poolroom she

was running. She came to Ganes Creek before the

defendants got back in the Spring of 1936 but I

don't recall why. I don't recall that I went out with

her and was cutting [80] some lines when Mike

Myntti came along and asked what we were doing.

I did cut some lines but not survey lines. I don't

remember cutting lines for Miss Reidy when she

was present.

During that Winter I cut the top oft: the stake

that is shown on Plaintiff's Identification No. 1 as

Stake No. 3 of the Minnie Bench so that the planes

could land on the field without hitting the stake.

None of the partners of the Ganes Creek Dredging

Company were there at the time. There were no
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markings on tlic stake. It had three, possibly four

or more, stakes leaning against it.

T had never had any experience with placer min-

ing claims before I passed through Ganes Creek in

1934. During the Smnmer of 1935 I measured some

lines on Olson Fraction. There are two Olson Frac-

tions. Miss Reidy had no interest in the Olson

Fraction or Midnight Fraction.

In 1938 I went down to Ganes Creek, accom-

panied by Arthur LaRue, for Miss Reidy to locate

this ground that had been dredged and to locate the

lines, and one thing or another. I went do^\^l after

Mr. Lyle, the surveyor, was there and I had his

maj) with me and also another map and I believe I

had a location notice of one of those claims too. I

think I had the Fraction location notice. I am not

sure whether I had the others or not. I turned the

location notices in with Mr. Lyle's map. I don't re-

call whether I had all three, or part of them.

(Objections made and exceptions taken by de-

fendants)

Mr. McGinn: I don't believe it is necessary

to take exceptions to the rulings of the Court.

The Court: The statute gives exceptions at

any time there is an objection overruled, and

then when j^ou make up your bill of exceptions,

you are entitled to an exception.

Mr. McGinn: We stipulate here that it will

not be necessary for either side to save an ex-

ception to any ruling of the Court and in the
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bill of exceptions, in case one is made up, may-

note an exception where it is deemed neces-

sary to do so. [81]

To measure uj) the bedrock when I was down

there in November, 1938, I located some corners

and worked from those. To determine the corner

stakes I had Mr. Lyle's map and a print that is re-

ferred to as Mr. Thome's blue print. I was not on

the creek from the Spring of 1936 until October,

1938, and I undertake now to tell the jury what

ground was worked in 1936 and 1937, to the best

of my knowledge. Some of the stakes were gone. I

determined where to start by a survey. I could not

determine exactly where the dredge commenced to

work in 1936 by the survey, but reasonably close,

according to my best judgment. I did that from the

comers—they are still there, and I used those, and

those that were not there, I ran in to the best of my
ability. I took notice of only the Minnie Bench,

Gulch Fraction, and Yeager Bench, and particu-

larly the Gulch Fraction stakes. The main stake

was the stake at the mouth of the gulch—referring

to Mr. Lyle's map, it would be the northeast corner

of the Gulch Fraction. It was a tree about a foot

thick in the stump and about eight feet high. I

don't know that that was a common corner for

Minnie Bench, Gulch Fraction and Yeager Bench.
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Redirect Examination

Tlie tailings on tlie ground indicated that the

gromid had been dredged. When tli(» dredge swings

to tlie left or right, the stacker goes over virgin

ground and puts tailings on the virgin ground.

When it swings to the opposite direction, you have

^he contour of the cut. You have the edge of the

bank of the cut, which is known as the face, and

that is how I was able to tell the amoimt dredged.

I have made a calculation of the area dredged in

1937. I couldn't say the number of square feet of

bedrock that was dredged in 1936. I could tell ap-

proximately where they began their dredging

operations in 1937 from the surface indications. I

have made a calculation of the area included in the

Minnie Bench upon which they have not paid

royalty. I have the number of square feet of bed-

rock that they didn't pay it on and I have got the

total, 225,500, [82] and the amount royalty was not

paid on was 63,800, and the difference gives me
159,700 square feet of bedrock.

Recross Examination

There was a number of square feet of bedrock

no royalty was paid on during 1936. I know about

the number of square feet of bedrock royalty was

paid on in 1936 because of the land lines used in

determining the ground over which royalty was

paid—royalty was paid on the ground according to
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a land line run from this corner diagonally to this

corner. I know nothing of the gold dust extracted

by the Ganes Creek Dredging Company in 1936. I

know the number of ounces of gold dust plaintiff

received from defendants in 1936 as royalty because

I saw^ the mint reports received by Miss Reidy of

the gold she shipped there. That is the only means

I have of determining the number of ounces of

gold dust she received.

CHARLES HOLKY
a witness on behalf of plaintiff, testified in sub-

stance as follows:

Direct Examination

I live on Ganes Creek and am engaged in mining

there. My partners and I became the successors of

the Ganes Creek Dredging Company on October 8,

1937, and we have mined there ever since. We
mined all the way through Discovery claim in 1938,

having started to mine on One Below. The upper

end of Discovery and Yeager Bench touch in the

corner. The value per square foot of bedrock on

Discovery Claim varies. I couldn't tell what Dis-

covery went per square foot. I would have to look

it up. The values vary all the way from 15 to 25 or

30 cents a foot. I couldn't tell you exactly without

looking at my records which I do not have with me
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luM'c in \\\v (N)ui'l room. 'Die Holky Dredging Com-

pany is a c(){)artiiei-ship composed of A. A. Shon-

beck, Mrs. Shonbeck, George Ramstad and myself,

and we ai-o \\\v defendants' snceessors. [83]

FRANK SPELJACK

one of the defendants, a witness on behalf of plain-

tiff, testified in substance as follows:

Direct Examination

I am a member of the copartnership of Ganes

Creek Mining Company. During 1937 James J.

Bock kept our books. We had no general manager.

I was supposed to look after the affairs of the com-

pany. In 1937 our operations extended to the lower

end of Discovery claim. We did not work any

ground in 1937 that is in litigation here. In 1937

we did mine some gi'ound within what the plaintiff

claims but I cannot tell how much gold was mined

that year from that disputed property. I kept no

separate account. We can tell the Jury how much

was taken out of the disputed ground by the bank

records of what we shipped out.

We worked some on Discovery in 1937. That is

what is disputed now. This Lyle map covers all of

Discovery. This map that Miss Reidy has covers

all the ground that we have worked. We worked

downstream from the up])er end of Discovery about

750 to 800 feet. We did not work on the Yeager

Bench, but we worked on No. 1 Above, whicli is

ground that is named on Plaintiff's Exhibit C as
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the Yeager Bench. We never hit the Yeager Bench.

I can tell how much was taken out of No. 1 Above

by looking at the company's books and bank

statements.

Cross Examination

In 1937 the Ganes Creek Dredging Company
w^orked our own ground. We started to work in the

lower end of No. Tw^o Above Discovery in the

Spring of 1937, and we worked on No. One Above

and part of Discovery. The dredge w^as going

downstream in a Northerly direction. After we

worked the low^er end of No. Two Above, we worked

No. One Above Discovery, and then worked Dis-

covery. We partners were the ow^ners of a half in-

terest in No. Two above, and Nels J. Vibe was the

owner of one-fourth and controlled a one-fourth.

[84] Mr. Myntti was a part owner in Discovery.

We partners w^ere the owners of No. One Above

Discovery.

I am a miner by occupation and have been on

Ganes Creek about seven years.

Mr. Clegg: That is all.

Mr. McGinn: We now introduce, if the

Court please, plaintiff's Identification "1" in

evidence. We now offer it in evidence.

The Court: It may be admitted.

Mr. Clegg: Your Honor, we would like to

have an opportunity to object to the introduc-

tion of that.
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The Court: Very well, i heard no objection,

so I assumed you were agreeing to it.

Mr. Cle^-,t4-: We objc^ct to tlu; introduction of

this identification No. I u])on tlie I'ollowing

grounds: First, that it is not based—it appears

from the uncontradicted testimony of the wit-

nesses up to this time that it is not based upon

any accurate information whatsoever, obtained

by any of the witnesses who testified as to the

actual location of the purported Minnie Bench

Claim, the Gulch Fraction Claim, and Yeager

Bench Claim depicted on the proposed exhibit.

On the other hand, the testimony shows clearly

that the exhibit is based upon statements made

to the witness Lyie by the plaintiff in this

action as to the probable location of the lines

of these respective claims, and the information

that the plaintiff furnished to the said witness

Lyle was not based upon any accurate informa-

tion obtained from her by anybody and is a

result of guess work and imagination on the

part of the plaintiff, as to the actual location

of the claims, which it is imdertaken by the ex-

hibit to portray accurately; and it further ap-

pears from the testimony that the claim lines

sho^vn on the proposed exhibit were based upon

an alleged map made by [85] some miknowTi

person in the year 1920, which carries the no-

tation upon it "Legend", that the contours

upon that blue print, marked now "Plaintitf's
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Exhibit A", are given only approximately, and

there is no information or testimony before the

Court as to what the facts were upon which

defendants—or plaintiff's Exhibit A was based,

or were based; who made plaintiff's Exhibit

^'A"; what information he had; whether he

had ever been on Ganes Creek or not; and

whether the map so made, plaintiff's Exhibit

**A" is made from an actual survey, or other-

wise ; and the only inference that can be drawn

from the "Legend" and the map itself is that

the said plaintiff's Exhibit "A" merely at-

tempts to portray the contiguity of the placer

claims named on the map and does not attempt

to define the actual boundaries of any of the

claims shown on that map as they are placed

upon the ground.

Also, upon the further ground, that it ap-

pears clearly that both maps, the one now of-

fered as an exhibit and the one on which it is

based, coupled with the testimony of the wit-

ness Lyle, based upon the information from the

plaintiff. Miss Ellen Reidy, is not based upon

any accurate information whatsoever, and has

nothing to support it, in fact or in law.

The Court: Objection overruled. It may be

admitted.

Mr. Clegg: We note an exception.

(Plaintiff's Identification No. 1 marked

Plaintiff's Exhibit "C").

Thereupon the plaintiff rested her case.
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Mr. Clegg: If your Honor please, at this

time, on belialf of tlie defendants and eacli of

tluMii, we move for a non-suit against the plain-

tiff upon tlie ground that the proofs submitted

failed to sliow any cause of action existing in

favor of the plaintiff [86] entitling her to a

judgment in favor of the plaintiff*. This motion

is based upon tlie following grounds:

First: That the uncontradicted testimony of

the plaintiff—this is an action on the part of

the plaintiff, as administratrix of the estate of

John Griffin, deceased,—and the uncontradicted

testimony of the plaintiff is that she came to

Alaska from the State of California, where she

resided, and secured the appointment of her-

self as administratrix by the Probate Court of

the Mt. McKinley Precinct, Alaska, which is a

violation of law-, in that the Code specifically

provides that only residents of Alaska may be

appointed administrators or admmistratrixes

of deceased persons. The Complaint states

nothing whatsoever in reference to her repre-

sentative capacity; it does not state that she

has been the duly appointed and regularly ap-

pointed and qualified administratrix of the es-

tate of John Grifiin; it, therefore, does not

show that she has any capacity to sue in this

action. It seems the proof fails to show that,

while the testimony show^s she was appointed,

that she ever qualified under the law to act as
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administratrix of this estate by giving a bond,

or taking an oath of office, or that she had is-

sued to her, by the Probate Court of the Mt.

McKinley Precinct, letters of administration to

act in the capacity of the administratrix of the

estate of John G-riffin, deceased. Upon the fur-

ther ground that the allegations of the Com-

plaint contained no allegation whatever as to

her capacity as administratrix, and no proof,

as has just been stated, supplies the omission

of such an allegation.

Upon the further groimd that the alleged

lease sued upon does not purport to lease any

particular placer mining claim, or claims, or

any real property whatsoever, and the evidence

so far admitted is wholly insufficient to show

that the defendants ever entered upon any por-

tion of the Gulch Fraction, or the Yeager

Bench, as claimed by the plaintiff during the

year 1937. [87]

We further urge, as a reason for the grant-

ing of this motion, that no sufficient testimony

of any kind has been introduced by the plain-

tiff in this action to show the actual location,

or locations, of either the Minnie Bench placer

mining claim on Ganes Creek, the Gulch Frac-

tional Claim on Ganes Creek, or the Yeager

Bench placer mining claim on Ganes Creek.

The only testimony that is before the Court in

that regard is to the effect that the plaintiff
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herself, with the assistance of one or two other

persons, undertook, without any recorded in-

formation, to lay out lines, indicating the suj)-

posed locations of these particular and respec-

tive claims; and there are no definite, accurate,

relia])le facts or evidence of any kind before

the Court now upon which the verdict of a

Jury might be found in favor of the plaintiff,

saying that she did lease these particular

claims to the defendants at any time. It is true

that it might be construed that the lease says

that she leases three specific claims, but it

doesn't even say that; it omits to say that, but

it does not say in the lease, nor in the proofs

before the Court, what, or where the particular

claims, in actuality or in reality, are located,

or what the bomidaries of the claims are in

such a w^ay that the Court could take and say

that there is legal proof now before the Court

that such claims exist and they are located in

a certain place and that these are the claims

that were intended to be meant by the pro-

visions of the lease on which this action is

founded. There isn't a thing that the Court can

put its finger on that is definite and certain

and actual and real. It is a mere stnicture

erected by the fancy and imagmation of the

plaintiff, so far as the testimony now before

the Court is concerned.

In the event that this motion is denied on all

the gromids urged, we ask the Court to direct a
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verdict for the defendants upon the same

grounds urged upon the motion for a nonsuit,

so [88] as not to take up the time of the Court.

There is no use repeating them, and I just ask

leave of the Court to have these reasons as-

signed as my reasons for a motion for a di-

rected verdict.

The Court: Very well. The motions will be

denied.

Mr. Clegg: We note an exception.

Thereupon the defendants called

A. BAHLKE
who, being first duly sworn, testified in substance

as follows:

Direct Examination

I live in Fairbanks and have lived in Alaska

since 1898, in Nome, Dawson, and in the Innoko. I

first went to Ganes Creek on February 10, 1907. I

went there from McGrath. The only persons on

Ganes Creek at that time were the three men who

made the discovery, Fred Spencer, John Maki, and

Mike Roka. At that time the ground on Ganes

Creek was located from Eight Below to Twelve

Above Discovery. I know and remember where Dis-

covery claim was at that time.

Q. Will you describe to the Court and Jury,

generally speaking, where Discovery Claim

was?
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Mr. McGinn : 'I'o wliieli we object, if the

Court please, on the giound it is irrelevant,

immaterial, and not tending to i)rove or dis-

prove any issue in this case. The question that

this Jury is called upon to decide is the prop-

erty that was leased in 1937 and what was the

condition there, and Discovery Claim has

nothing to do with that. The testimony of the

plaintiff is that it was marked out upon the

ground at that time and that is the issue before

the Court and marked out on the [89]

Mr. Clegg: What was marked?

Mr. McGinn: These claims were marked out

on the ground and there was a definite under-

standing as to the boundaries of the claims at

the time.

The Court: I can't see the relevancy of it on

the face of the question.

Mr. Clegg : Well, your Honor, we have a man

here, w^ho is a witness, who knows exactly the

location of this claim on which all the other

locations on Ganes Creek depend and where

the lines were of the Mmnie Bench and of the

Yeager Bench and of the Gulch Fraction, with

reference to a claim, particularly, that he

staked there, w4iich was No. Two Above Dis-

covery, on the 12th day of February, 1907.

The Court: I can't see the relevancy of it at

this time.
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Mr. Clegg: Well, it is just preliminary, your

Honor.

The Court: It is too far in advance. I don't

know whether you liave any evidence that

would make it relevant or not. I will sustain

the objection.

Mr. Clegg : We note an exception.

FRANK SPELJACK

one of the defendants, a witness for himself and

his co-defendants, testified in substance as follows:

Direct Examination

I have been on Ganes Creek 21 years but have

lived there for six or eight years. On July 31, 1936,

I signed a lease from Miss Reidy, the plaintiff, of

three placer claims known as Yeager Bench, Gulch

Fraction, and Minnie Bench. There was no descrip-

tion in the lease other than the names of the claims.

I had no talk whatever with Miss Reidy about the

boundary lines of these claims [90] prior to the

time the lease was entered into. We knew where

the boundaries were and where the stakes were.

These three claims were located on the right limit

of Ganes Creek and were bench claims. All the

maps we have had shows the claims to lie on the

hillside. No. Two Above claim lies alongside the

Minnie Bench, and No. One Above is alongside the

Yeager Bench.
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Plaintiff's Exhibit A shows tlio Minnie Bench

too Car down in the valley, but that is not a survey

inai). '^ does not show the East line of the Minnie

iJench correctly. I know where the stakes of the

Minnie Bench are located. Tlie lower or Northwest

corner stake of Minnie Bench is located at the

mouth of gulch, some call it Minnie Gulch and some

call it Fraction Gulch. It is at the foot of the liill

where we used to climb u]) on the Summer trail

about 45 or 50 feet out in the valley from the mouth

of the gulch. That stake is about five feet high and

about four inches through, with no markings on

it that I could see.

I have also see the Southwest corner stake of the

Minnie Bench, which is upstream in a Southerly

direction from the Northwest corner stake. It is

about 300 feet West from the present road or the

bluft'. It w^as four or five feet high, a very old stake.

I have also seen the Southeast and Northeast cor-

ner stakes of the Minnie Bench. The southeast cor-

ner stake of the Minnie Bench was up on top of the

hill back of Hans Erickson's cabin. The Northeast

corner stake had been a tree. The top of it had been

cut off about 30 or 30-odd years ago. I saw no mark-

ing's on it. I identified that as the Northeast corner

stake of the Minnie Bench by the cuts that are up

there. They mined there in the early days. We also

have maps of it. That Northeast stake w^as up on top

of the hill about 550 feet back from the rim of the

hill.
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I have only seen one stake of the Gulch Fraction.

Our man picked that up and we thought it was of

the Gulch Fraction. We didn't know. There were

a lot of old stakes laying about. Every once in a

while we would come across them. I have never seen

a stake [91] of the Gulch Fraction out in the creek

bed. I do not know anything about the Yeager

Bench. I have seen only the lower stake of Yeager

Bench.

I remember the time when our dredge was coming

down Ganes Creek and was about 90 or 100 feet

from the place marked on Plaintiff's Exhibit C as

corner No. 3 of what is shown on that plat as Min-

nie Bench, and Miss Reidy was present with Evan

Jones and Mike Roka. At that time we had a con-

versation about the corner post that was cut down

by McGuire during the Winter. Miss Reidy claimed

one acre of the valley and we claimed she had al-

ready gotten many feet on our property. I said to

her, ''You keep your ground, and we will keep our

dredge. We will work on our own ground." That

conversation occurred the latter part of June or

first part of July, 1936.

At the time the lease was signed in Ophir, Mike

Myntti was not present. At that time we had a con-

versation with Miss Reidy about the royalty on the

ground. We had leased the property in 1935, and we

refused to take a lease above ten per cent, and we

had agreed on a ten per cent lease. She at all times

wanted a fifteen per cent lease, 25, 20, or 15 per
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cent lease. At the time the lease was signed she in-

sisted on a fii'teen i)er cent lease. 1 said, "No, Miss

Reidy, you keep your ground, and we will keep our

dredge", and 1 walked out of the office. What was

said then, I don't know. Miss Reidy sent John Re})0

aftei- me to come back and sign the lease and 1

went back. Miss Reidy didn't say anything to me
and I did not speak to her. She did not say at that

time before I signed the lease that she would not

sign the lease unless we accepted the ground as she

had located it, or words to that effect. She had not

located it and she did not say that.

Irvin McGuire was our bookkeeper and he kej)t

the time of the woodchoppers and sujjplied them

with provisions. He never at any time did any

measuring or surveying or anything of that kuid

during the Summer of 1935 while he was working

for us. All he did was [92] figure books. He never

did any measuring in the vicinity of the Olson Frac-

tion for us. He figured the aproximate amount of

bedrock feet we dredged out of that gromid. He
just stepped the ground off'. He didn't have any

instruments of any kind there to measure with.

That was an agreement we had with Mrs. Olson and

resulted satisfactorily. That was about three-fourths

of a mile above the point marked No. 3 of the Min-

nie Bench as shown on Plaintiff' 's Exliibit C. AVe

had a map similar to Plaintiff's Exhibit A in our

office at the time McGuire worked for us. It was

hanging in the office when we took the properties

over from our predecessors, the Innoko Dredging
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Company. We never did remove it. We used the map
—it isn't a map—only for the purpose of seeing

where the different claims laid that were enumerated

in our deeds, and that is all that I know that we

have used it for.

We never added anything to the map introduced

as Plaintiff's Exhibit A except that we marked on

it where our company dredged. This map is not

correct. The markings on No. Two Above Discov-

ery shows where we dredged. Mr. Bock, our book-

keeper, marked in red the ground that we owned

ourselves. I didn't put any marks on there myself.

That little square on No. Two Above represents the

dredge where it came off the Minnie Bench and

where we quit in 1936 on our own ground. It was

about 350 feet from the mouth of Fraction Gulch.

When we started in the Spring of 1937, we went in

a Westerly direction towards the left limit.

During 1936 or 1937, we never thought of keep-

ing any record of the number of square feet of bed-

rock our dredge mined. We just figured the gross

recovery, so as to pay up our bills. I couldn't tell

offhand how many feet we dredged. We had no-

body in our company who was a surveyor or engi-

neer.

The first time I ever heard Miss Reidy make any

complaint about the lines of the Minnie Bench was

in 1937, after we were all through with her ground.

The conversation was on Ganes Creek about 1,000

feet below the messhouse. She said she was going
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to atop us, [93] sto]) tlic (ItcmI^c, and was ffoin^' to

keep lis froni working-, and wanted to get an in-

junction against us. I told her to go ahead, and T

walked away. I didn't w'ant to argue with her any

more. She made no ])arti('ular claim at that time as

to any particuhir line. She made no chiim except

that she w^as going to start a lawsuit and that we

were on her property. That was the Summer of

1937.

We got our interest from the Innoko Dredging

Company in the claims on Ganes Creek and the

dredge in 1933.

Cross Examination

Q. At the time you purchased this property,

you say you got a deed? A. Yes, sir.

Q. And you also got this plat?

A. Yes, sir.

Q. Did the deed describe the properties, do

you remember? A. Not that I know of.

Q. So the only description that you had of

the properties you received was the description

upon this plat? A. No, sir.

Q. What other description did you receive?

A. I have know^n the property since

Q. Just answer the question,

A. By the old-timers.

Q. I am talking now from the Innoko

Dredging Company.

A. I don't I'emember of
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Q. Did you receive anything besides this

plat that you received?

A. The deed to the property we bought.

Q. You said there was no description in the

deeds other than the names of the claims them-

selves. A. I cannot say that.

Q. You cannot say thaf?

A. Not offhand.

Q. Can you produce the deed ? We call upon

you to produce the deed. Have you got a

deed? A. Isn't that a deed?

Q. No, this is an agreement that was entered

into, a contract for the deed. Have you got

the deed?

Mr. Clegg: We haven't it, your Honor, as

far as I [94] know. Have you any other docu-

ment, Mr. Myntti?

Mr. Myntti: I don't know where those are.

Q. You afterwards received—you got a deed

from the Innoko Dredging Company for these

properties on Ganes Creek?

A. I believe we did, but I am not certain.

Q. And that covers the same properties that

are included in this agreement.

A. That I do not remember.

The claims named in the agreement are all that

we got from the company. We got deeds to other

property from other parties.
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i}. I wish you would refer 1o Plaintiff's Kx-

liibit A mid lell 1lie dury here wlielliei- Number

One Above Discovery is correctly si iown u[)on

tliis innp, the location of it.

A. Xot correctly on llie uiap.

Q. Not correctly on the map'?

A. Not correctly on the map, no. This is

only a i)lat made from memory.

Q. This is a plat made from memory?

A. This is a plat made from memory. L. V.

Thorne drew it, and Mr. Hall made the map.

Q. You had the map when you were nego-

tiating for these properties?

A. We did not. The map was in their office.

Q. You had a lease upon this property be-

fore you entered into this contract, didn't you?

A. No, we did not.

Q. But you had been there in the office.

You knew^ about the existence of this Plat?

A. I did not.

Q. Didn't you testify, on your direct exam-

ination, that you got a description of these

claims from this map?

A. After w^e bought the property and took

possession of it, and in this house was a copy

of this map.

Q. And does that map correctly show Num-
ber Seven Above?

A. The map is not correct.
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Q. Doesn't it show anything correctly?

A. It does not show it correctly. The map
is not correct. It is a [95] memory map.

Q. How do you know it is a memory map?
A. Mr. Thorne himself stated so.

Q. Did you ever know Thorne in his life-

time? A. Yes, sir.

Q. Where? Right in Ophir.

Q. Did you ever talk to him ?

A. Lots of times.

Q. About this map?
A. Not about the map, no.

Q. How do you know he made that?

A. Archie Higgins, his partner, told me.*******
Q. You haven't undertaken to take deposi-

tions of Mr. Thorne, or Mr. Higgins?

A. No. We have affidavits that my part-

ners have taken while they were out there.

Q. Now, isn't it a fact, that in the dredg-

ing of this property, when it came to the divi-

sion of the royalties, that they were divided

according to this plat?

A. Not according to this plat.

Q. Well, how did you divide it?

A. Well, w^e went by the stakes. They

were pointed out to us by the old-timers.

Q. Who were the old-timers?

A. Mike Roka.
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Q. Mike who? A. Mike Roka.

Q. He pointed them out?

A. '^riie discoverer of the ground

—

Q. When did he point them out to you?

A. Wlien he pointed them out?

Q. Yes.

A. Well, he did not exactly point it out,

but he knew where the stakes were.

Q. He did not point them out?

A. Not exactly.

Q. Not exactly? What do you mean? Hid

he })oint them out, or didn't he?

A. He pointed them out when the question

of the ground came up; he pointed out the

stakes.

Q. When did he point out the stakes?

A. In 1937. [96]

Q. After this lawsuit was started?

A. After this lawsuit was started.

John Vogtor and Charley Goebel also pointed out

the stakes in the middle of the summer of 1937.****** *

Q. And nobody pointed out these stakes to

you before the trouble started ?

A. We didn't need to

Q. Now, we are talking with reference to

the Minnie Bench, the Gulcli Fraction, and the
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Yeager Bench, and I understood you to testify

that Roka, Vogtor, and Goebel pointed out these

stakes that you are talking about after the con-

troversy arose? A. Yes, sir.

Q. Now, did anybody point them out to you

before that time?

A. Not that I know of.

Q. Well, you w^ould know if they had,

wouldn't you? A. Well, I would think so.*******
Q. * * * Do you know Mrs. McKinnon?

A. Yes. Mrs. Tom McKinnon?

Q. Viola McKinnon?

A. Yes, sir, I know her.

Q. Did she ever work for you?

A. For me? No.

Q. Did she ever work for the Ganes Creek

Dredging Company? A. Not to my
Mr. Clegg: We object to that as not proper

cross-examination.

The Court: Objection overruled.

A. Mrs. McKinnon never worked for us to

my knowledge.

Q. Who was your dredgemaster in 1937 ?

A. Mr. Joe McKinnon.

Q. Mr. Joe McKinnon; and Mrs. McKin-

non restaked a claim down there that year,

didn't she? A. Yes, sir.

Q. Did you cause her to restake that claim?
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A. T do not know. How could T cause any-

one to do anytliinft? [97]

Q. Did you i)ay her for if?

A. T did not pay her for it.

Q. Did you ever pay her any money at all?

A. Never paid her nothing in pertaining to

a claim.

Q. Did the Ganes Creek Mining Company

pay her any money?

A. Not that I know of.

Q. You would know^ if they had?

A. I believe I would.

Q. Yes. I will ask you if your books don't

show that, upon the 1st day of August, 1936,

that you paid Viola McKinnon the sum of

$305.00?

A. If I did, I bought some ground from her.

Q. What ground did you buy from her

then?

A. The ground that she had staked.

Q. What was it: the Minnie Bench?

A. I believe it was the Minnie Benc/i,

Q. It was the Minnie Bench?

A. But why didn't you say so

Q. Why didn't I say so? I ask you—well,

did you cause her to restake it ?

A. I did not cause her to restake it.

Q. She restaked the Minnie Bench when?

A. I don't remember that.
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Q. You don't remember that? It was on

the 27th day—I will get the date—it was on the

17th day of July, the 17th day of July, 1936?

A. Yes, sir.

Q. And this book here, what is it?

A. That is the ledger.

Q. That is the ledger of the Ganes Creek

Mining Company? A. Yes, sir.

Q. And this shows an entry, on page 71, as

of August 1, 1936, Journal Entry 39, $305.00

to Viola McKinnon, doesn't it?

A. Yes, sir.

Q. So that money was paid by the Ganes

Creek Mining Company?

A. But not for work done.

Q. I asked you if you ever paid her money

for any property, didn't I?

A. We have paid her for property bought

from her.*******
[98]

Q. You also got Charlie Goebel to stake a

fraction oif Discovery? A. I did.

Q. He did stake a fraction off Discovery?

A. He did, yes.

Q. When was that? A. 1937.

Q. 1937? A. Yes.*******
Q. Goebel staked it on August 6, 1937, didn't

he? A. The Fraction? Yes, I think so.
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Q. 'I'lic Ki-aclion. And you paid liirn roy-

alty out of tliat fraction? A. I did.

Q. How much royalty did you |)a>' liim?

A. Sornewlicro around $1500.00.*******
Q. Well, now tlicn, you say you did not

keep any track of the square feet of bedrock

that you mined u})on this disputed property in

1937, didn't you? A. Yes, sir.

Q. You knew that Miss Reidy was claiming

this property, didn't you?

A. She never claimed the property uufil we

wei'e through it.

Q. You knew^ that while you were mining

there after July of 1937 that she claimed this

property you were dredging on? A. Yes.

Q. And yet you didn't undertake to deter-

mine the square feet of bedrock that you mined

from this property. That is true, isn't it?

A. AYell, what for? We were on our own

ground.

Q. Just answer the question yes or no.

A. No.

Q. You did not, and you have no means of

telling the Jury the amount of gold you mined

out of this disputed area ?

A. We have the bank statements.

Q. But have you the means of telling this

Jury the amount of gold that was iin'ned Prom

the disputed area?

A. Right offhand, I couldn't say. [99]
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We do not owe Miss Reidy $300.00 in royalty.

We held out 13% ounces—not 14% as shown on that

statement. It averaged about $28.00 an ounce.

We claimed $300.00 for assessment work done on

the Minnie Bench and Yeager Bench in the winter

of 1934, '35, and '36. We cut trails and roads. We
did not have a lease at that time, except a verbal

lease and a promise. Miss Reidy had cancelled our

lease and said we would get the same lease and to

go ahead and do the work the same as if we had

a written lease. The lease we got in 1935 was can-

celled by Miss Reidy about a month later and she

didn't give us another lease until July 31, 1936. The

work was done on a lease to us four partners, but

the lease wasn't a written one. We built a road up

Ganes Creek to haul our stuff up. We had to have

a winter road from Takotna. The road was cut on

Discovery, No. One, No. Two, and partly on the

Miimie Bench, and I think we spent $7,000.00 in

landing this wood on the Minnie Bench, twelve or

thirteen hundred cords. Most of the wood was used

on the Minnie Bench. It was not used on the Gulch

Fraction or Yeager Bench because we never touched

the Gulch Fraction or Yeager Bench.

Q. When did you get off of the Minnie

Bench ?

A. As to the date, I am not sure, but it was

sometime around the 3rd or 4th of October.

Q. How late did you dredge that year?
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A. I believe we worked imlil aboiil llic 51 h,

6tli, or Ttli of October.

Q. TTow far did yon di-ed^o down on Die

Minnie Bench .^

A. Down to williin about .'J^O feet of the

lowTT end, maybe 4()().

We didn't mine the Gulch Fraction and Yea^er

Bench because we couldn't very well ^o up the hill

witli a dred^^'e. It was quite steep. We took a lease

on this mining property that [100] we could not

dredge because there was a bunch of ground up

above we could have worked by hand if the pro])-

erty was good enough. We thought there was some-

thing up there we could work with the hydraulic

method. We had a pumping plant and everything.

We did not prospect the Gulch Fraction because

we saw when we came down there we couldn't have

tailing room, and would bury our own dredge pond.

We sold out our interests on Ganes Creek in 19.37.

It is true that, not being able to agree upon a roy-

alty with Miss Reidy, I wrote to Miss Elizabeth

Reidy of San Francisco, and offered them $1500.00

for this property or a T^/o^o royalty. Miss Reidy

was asking 15% and we afterwards agreed to give

her 12i/27o j^is^ ^<^ meet her half way. I thought

tliat was a generous offer for a cat in the bag.

(Letter referred to marked

PLAINTIFF'S EXHIBIT D,

and is in words and figures as follows:)
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"Takotna, Alaska,

July 8, 1936.

''Miss Elizabeth Reidy

4159-A 24th Street

San Francisco, Cal.

''Dear Folks:

"Just a few lines to let you know that last

summer Miss Ellen Reidy leased her property

to us, on a 10% basis, but later on she pretended

that Mrs. Sanky was going to make trouble and

asked if we w^ould be kind enough to revoke the

lease ; that by this spring she would have every-

thing straightened out, and would give us a new

10% lease.

"On the strength of her promise we hauled

and placed 1200 cords of wood at a cost of

$6,000.00 on the ground. Now^ when we were

ready to start I went to her for the lease, but

she repudiated her promise and then w^anted a

15% royalty. Having lied to us repeatedly we

refuse to have anything more to do with Miss

Ellen Reidy.

"We are now working our own adjoining

property as we have plenty of room to pass

yours as we go down stream. I [101] am per-

sonally sorry, for I have been treated very nice-

ly l)y you folks last winter; but on account of

that I cannot in justice agree to pay blood
* money to you folks regardless.



Mike Mijufti, et al. 169

(Testimony of Frank Spcljack.)

"Tlic (li-('d^"e is now approaching your pi-oj)-

ei'ty and unless you wire us at once that you

will accept a 7^2% i^^-t royalty or sell to us for

$1500.00 cash your ground will not be worked

as we will be obliged to pass it uj).

''I am only writing to let you know tliat we

were ready to do the right thing as to our prom-

ise of last year. Miss Reidy has caused us an

added expense of $80.00 every day. As long

as our ground stands up we can well afford

it, for the Ganes Creek Dredging Co. will not

allow anyone to dictate its dredging policy.

We alone must foot our own bills, which as

you know are very high in this country. If

you want us to work your ground on the 10%
terms agreed upon last year, you will have to

stand the added expense, as w-ell as pay us for

the annual labor if the money comes out of the

groimd.

"To tell you the truth, there is a good spot

and we would work it but the royalty is too

high. Now^ if you care to get some money out

of your ground wire us at once before we get

down the valley too far, because it would be

impossible to turn back. It costs us about

$2500.00 to turn around with our big dredge.

''Trusting that this message reaches you all

in the best of health,

*'I wish to remain. Yours Very Truly

"GANES CREEK DREDGING CO.

"By (s) FRANK SPELJACK."
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My partners and I own No. Two Above, which

is west of the Minnie Bench. Our ground is in

the valley. There is a stake of the Minnie Bench

and Meyer Bench up on the bench in Tuesday

Gulch. [102] The southwest corner stake of the

Minnie Bench is about 250, maybe 300, feet from

the bluif. When we entered the Minnie Bench, we

were about 150, maybe 180, feet from the southwest

corner. We remained within our own lines until

we got the lease and then we turned. The airfield

would take in just a very small portion of the Min-

nie Bench. I know nothing about the stakes of the

ground Miss Reidy claims. I know where the old

original stakes of these claims were. I must have

known something of my own property that I bought

and paid good money for.

We did some assessment work on the Yeager

Bench at the lower end and at the upper end of Dis-

covery. The work was done about 60 feet from the

Bluff and consisted of cutting and clearing so that

we could see the stake. The land was cleared about

25 or 30 feet wide. There was pretty thick timber

in there. The line was cleared about 1500 feet long

between No. One Above and the Yeager Bench. It

was done in May and June, 1935. I filed an affidavit

of labor in regard to it, of which this is a certified

copy.
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(Affichnil of Lalxu- i-clVi-rcd to marked

PLAINTIFF'S EXHIBIT PJ,

and is in words and figures as follows:)

''Affidavit of Annual Labor—1934-19:35.

"United States of America, Territory of

Alaska,

*' Fourth Judicial Division,

Innoko Precinct.—ss.

''I Frank Speljack, being duly sworn, on

oath, do depose and say: That I am one of

the co-owners and co-partners in and to that

certain mining co-partnership known as the

Ganes Creek Dredging Company, entered into

and existing between Frank Speljack, Peter

Mesich, John Repo and Mike Mjaitti, all of

Ophir, Alaska, and that I am qualified and

authorized to make the following statement in

behalf of myself and my said co-partners;

"That said co-partnership is operating a

dredge on Glanes, or Gaines, Creek, a tributary

of the Innoko River, in the Innoko Precinct,

Fourth Judicial Division, of the Territory of

Alaska, and are holding the following named

and described placer mining [103] claims, part-

ly by virtue of ownership and partly by lease

for dredging purposes, said mining claims more

particularly described as follows, to-wit

:
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''Discovery; No. 1 Above Discovery; No. 2

Above Discovery ; No. 3 Above Discovery ; No. 4

Above Discovery ; No. 5 Above Discovery ; Bau-

meister Bench, Right Limit bench claim ; No. 6

Above Discovery Fraction; Minnesota Bench

claim; No's. 6 & 7 Above Discovery Association,

left limit; No. 7 Above Discovery, creek claim;

No. 1 Below Discovery; No. 3 Below Discovery;

No. 4 and 5 Below Discovery Association; No.

6 Below Discovery; No. 6 Above Discovery;

Minnie Bench, R. L. ; Yeager Bench, R. L.

;

and Gulch Fraction, R. L. ; and also the follow-

ing placer mining claims situated on Spaulding

Creek, a tributary of said Ganes, or Gaines,

Creek, to wit: Number One; Number Two;

Number Three; Number Six; and Number

Seven; also Number 1 Potosi, situated on

Potosi Gulch, a tributary of said Ganes, or

Gaines, Creek; and that the annual labor for

the year endine June 30, 1935, has been per-

formed upon each and every one of said mining

claims as follows, to-wit

;

"That during the period from July 1, 1934

and up to and including June 30, 1935 there

has been performed labor and improvements

to the value of more than $200.00 for each of

said mining association claims and more than

$100.00 worth of labor for each of the said indi-

vidual claims ; that said labor consisted of build-

ing and improving roads and trails upon each
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of said mining- claims, dredge niiiiiii.i;- witli a

steam driven di*ed<;(», eleai'ini;" ground U)V dredg-

ing' puri)oses, cutting- and hauling moi-e than

1,000 cords of wood for mining purj)()ses, name-

ly fuel for said dredge, repairing living houses,

bunkhouse, messhouse and machine shop, pros-

pecting on said claims, and doing various other

labor for the improvement and development of

all of said mining claims as a dredge mining-

unit; that said labor was performed by the

above mentioned Ganes Creek Dredging

Com- [104] i)any and constitutes the annual

assessment work for all of the aforesaid mining

claims for the above stated period, in accord-

ance with the requirements of law.

''GANES CREEK DREDGING
COMPANY,
By Frank Speljack,

Co-partner and Co-operator.

''Subscribed and sworn to before me on July

10, 1935, at Ophir, Alaska.

[F. S. C. Seal] JESSIE M. HOWARD,
U. S. Commissioner and ex officio Notary

Public.

"Filed for record at the request of Frank

Speljack on July 10, 1935 at 11:01 P. M. and

recorded at page 154, Volume 2, Imioko Rec-

ords, Alaska.
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'^I hereby certify that the foregoing is a true

and correct copy of the original record thereof,

made August 8, 1935."

[U. S. C. Seal] JESSIE M. HOWARD,
U. S. Commissioner for Innoko Precinct,

Alaska."

(Affidavit of Aimual Labor for 1936-1937,

marked

PLAINTIFF'S EXHIBIT F,

and is in words and figures as follows:)

"AFFIDAVIT OF ANNUAL LABOR,
1936-1937

''Territory of Alaska, Fourth Judicial Division,

Innoko Precinct—ss.

"Frank Speljack, being duly sworn, deposes

and says:

"I am one of the co-partners in and of that

certain co-partnership known as the Oanes

Creek Dredging Company, entered into and ex-

isting between Frank Speljack, Peter Mesich,

John Repo and Mike Myntti, all of ophir,

Alaska, and I am qualified and authorized to

make this affidavit in behalf of myself and my
said co-partners.

"That said Ganes Creek Dredging Company

is operating a dredge on Ganes Creek, a tribu-

tary of the Innoko River, in the Innoko Pre-
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cinct, Fourth Judicial Division, "I'ci'i-itory of

Alaska, and is holding the following named

placer mining [105] claims, partly by virtue of

ownershij) and partly by lease as a dredge min-

ing imit for dredging purposes, to wit

:

"Discovery, No. 1 Above Discovery, No. 2

Above Discovery, No. 3 Above Discoveiy, No.

4 Above Discovery, No. 5 Above Discovery,

Baumeister Bench, R. L., No. 6 Above Discov-

ery Fraction, Minnesota Bench, No. 6 Above

Discovery, Nos. 6 and 7 Above Discovery Asso-

ciation L. L., No. 7 Above Discovery, creek

claim. No. 1 Below Discovery, No. 2 Below^

Discovery, No. 3 Below Discovery, Nos. 4 and

5 Below Discovery Association, No. 6 Below

Discovery, No. 7 Below Discovery, No. 1 Below

Discovery Left Limit Side Claim, No. 1 Above

Discovery Left Limit Side Claim, No. 1 Potosi,

Three Corner Fraction, Meyer (Meier) Bench,

Nugget Bench, No. 1 Mmn Gulch, Gallagher

Association, Gmnboot Association, Betty Lou

Association, Minnie Bench, Yeager Bench,

Gulch Fraction, all of Fraction between French

Hill Bench and No. Four Above Creek Claim,

all the part in the valley of the French Hill

Bench, Midnight Fraction, Rub}^ Association,

Fraction adjoining No. One Potosi, No. 2

Potosi.

"Said claims are situated on Ganes Creek,

Potosi Creek and Mum Gulch and are contig-

uous and form one mining unit.
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"That during the year from July 1, 1936 to

June 30, 1937, labor and improvements con-

sisting of cutting and hauling wood, equipping

dredge with Diesel engines and fittings, dredg-

ing and various labor in connection therewith,

amounting in value to over the reojiired assess-

ment work for said group for the year ending

June 30, 1937.

''FRANK SPELJACK,
''Affiant

"Subscribed and sworn to before me on July

22, 1937.

[U. S. C. Seal] "JESSIE M. HOWARD,
U. S. Commissioner and

Notary Public

"Filed for record at the request of Frank

Speljack on July 22, 1937 at 1:30 P. M. Re-

corded by Jessie M. Howard, [106] U. S. Com-

missioner and ex-officio Recorder.

"I hereby certify that the foregoing is a

correct copy of the original thereof recorded

at Page 263, Volume 2, Records of Innoko Pre-

cinct, Fourth Judicial Division, Territory of

Alaska, on July 26, 1937.

[U. S. C. Seal] "JESSIE M. HOWARD,
U. S. Commissioner of Iimoko Precinct, Ter-

ritory of Alaska."
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I do not know whether the Number One Below

Discovoiy, Left Liinit, Side Claim .mentioned in

rhiintift'\s Exhibit F is the claim that Mike Myntti

staked or not, and J do not know v\hen we got this

elaim. This ])aper that you have handed me is a

location notice of Mike Myntti 's No. One Above

Discovery Left Limit Side Claim. Evidently

Myntti staked that claim, but I do not know if

Ihat was staked for the Ganes Creek Dredging Co.

We didn't own that claim. According to the loca-

tion notice, Myntti owned it, and we did the work

on it, I guess, hy virtue of ownership, as one of

the partners.

(Location Notice referred to marked

PLAINTIFF'S EXHIBIT G,

and is in words and tigures as follows:)

*'No. 606 NOTICE OF LOCATION

"Notice is hereby given, that I, the under-

signed, a citizen of the United States of Amer-

ica, have located and claim for placer mining

purposes 20 acres of ground situated on Ganes

Creek, a tributarj^ of the Innoko Biver in the

Innoko Mining and Becording Precinct, Terri-

tory of Alaska, and more i)articularly described

as follows, to wit

:

''Conmiencing at the Initial Stake and stake

No. 1, which said stake is placed at and with

the upper left limit corner stake of Discovery

claim and the lower left limit corner stake of
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No. 1 Above Discovery on said Ganes Creek;

thence extending 1320 feet up stream to stake

No. 2, S. E. (^orner; thence 660 feet across the

creek to stake No. 3, S. W. Corner; thence 1320

feet down stream to stake No. 4, N. W. Corner;

[107] thence across the stream in an easterly

direction to the Initial stake and place of be-

ginning, where a location notice is posted.

"This claim to be known as and called No.

1 Above Discovery Left Limit Side Claim.

"Location made the 22nd day of September,

1936.

"MIKE MYNTTI,
Locator.

"Filed for record at the request of Mrs.

Mike Myntti on Dec. 8, 1936.

"Recorded by Jessie M. Howard, U. S. Com-

missioner and ex officio Recordec?.

"I hereby certify that the foregoing is a

true and correct copy of the original thereof

as recorded on Page 128, Volume 5 Location

Notices, Records of Innoko Precinct, Fourth

Judicial Division, Territory of Alaska, made

June 3, 1937.

[U. S. C. Seal] "JESSIE M. HOWARD,
U. S. Commissioner and Notary Public"

John Griffin's cabin was located close to the line

of No. Two Above Discovery, somewhere in the
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vinicity of the place where i have placed a cross

and the letter "C" on that map.

Redirect Examination

Mr. Clegg: At this time, your Honor, we

offer in evidence this document u])()n which the

w^itness was cross-examined, entitled—which is

an agreement between—entered into on the 15tli

day of February, 1933, by and between the

Innoko Dredging Company, a corporation, of

San Francisco, California, first party, and

Frank Speljack, Peter Mesich, John Repo and

Mike Myntti of Ophir, Innoko Recording Dis-

trict, Territory of Alaska, known as second

parties.

Mr. McGinn: We object to the introduction

of the instrmnent as a whole, if the Court

please, on the grounds that it is needlessly en-

cmnbering the record. This agreement consists

of some ten [108] pages, and is largely made

up ill specifying the terms of the lease. I

haven't any objection at all to the portion of

it that pertains to this particular part, that is,

a description of the claims, w^hicli is all on prac-

tically the first page, being admitted in evi-

dence, but w^hat useful purpose the rest of this

will serve if introduced

The Court: Was it marked for Identifica-

tion, Mr. McGinn?

Mr. McGimi: No, your Honor, it was not

marked for identification.
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The Court: I think it would be needlessly

encumbering the record.

Mr. Clegg: The purpose of my offer is to

show, at this time, that there is nowhere men-

tioned in here anything about the existence of

an alleged map of the land supposed to be sold

or anything of that nature, and merely de-

scribes all of the property therein by names of

the claims or the interests which the seller has

in them.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

(Out of hearing of Jury)

Mr. McGinn: I haven't any objection to in-

troducing that and then I will stipulate with

you in regard to that.

Mr. Clegg: It is hereby stipulated by and

between the attorneys representing the respec-

tive parties hereto, that the docmnent heretofore

offered in evidence between the Innoko Dredg-

ing Company and the defendants in this trial,

dated the 15tli day of February, 1933, heretofore

referred to in the evidence, does not contain any

reference whatsoever to any map or blueprint

or plat of any kind, upon which these claims,

])ur]xn'ted to have been agreed to be sold by

the first party to the second party, might be

identified, other than by reference to the num-

bers of the claims, and especially with refer-
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ence to Discovery Claim on said creek—T should

say, Number One Above Discovery on said

creek, Ganes Creek.

Mr. McGinn: Well, why not simplify that

by saying the only description contained in the

lease of the properties in question [109] is as

follows: That will exclude everything else and

that will show there is no reference to a map,

or anything else.

Mr. Clegg: I think we can do that. It is

further stipulated by counsel on both sides that

the only description in said dociunent is as fol-

lows: Those certain placer mining claims

Mr. McGinn: I didn't expect to gei all of

this in here. I thought it was simple. I with-

draw the stipulation.

The Court: Your stipulation is withdrawn?

Mr. McGinn: I withdraw the stipulation and

object to the offer.

Mr. Clegg: I want the record to show this

and ask the Court to mark this for identifica-

tion with a proper number.

(Above-mentioned agreement between Innoko

Dredging Company and defendants marked

Defendants' Identification ''D")

Mr. Clegg: We offer it in e\ddence on the

part of the defendants.

The Court: The offer will be rejected.

Mr. Clegg: To which we note an exception.
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(DEFENDANTS' IDENTIFICATION "D"

is in words and figures as follows:)

"This agreement made and entered into this

15th day of February 1933 by and between the

Innoko Dredging Company a corporation or-

ganized and existing under the laws of the

State of Delaware with its principal place of

business in the Alexander Building, San Fran-

cisco, California, hereinafter known as First

Party, and Frank Speljack, Peter Mesich,

John Repo and Mike Myntti of Ophir, Innoko

Recording District, Territory of Alaska, here-

inafter known as Second Parties, Witnesseth:

"That whereas, the First Party is the owner

of that certain gold dredge, its machinery,

equipment and tools and other personal prop-

erty consisting of mining machinery, equipment

and tools all of which is situated on Gaines

Creek, Innoko Recording District of Alaska,

which said property shall hereafter be spoken

of as dredge and equipment, and is also

the owner of certain placer mining claims sit-

uated on said Gaines Creek and more particu-

larly described as follows, to wit : [110]

All of Number One Above Discovery Creek

Claim

;

An undivided one-half interest in Number

Two Above Discovery Creek Claim;

All of the Baumeister Bench Claim which

adjoins Number Five Fraction Right Limit;
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All of Nnmbor Six Above Discovery Creek

Claim

;

An undivided tln'oe-oi^'hths interest in

Number Six Above Discovery Fraction

Claim;

An undivided six-sixteenths interest in

Minnesota Bench Claim;

All of Number Six and Seven Above Dis-

covery, Association Left Limit Claim;

An midivided nine-thirty-seconds interest

in Nmnber Seven Above Discovery Creek

Claim;

An midivided one-fourth interest in Num-
ber Seven Above Discovery Right Limit

Fraction

;

and the following described mining claims sit-

uated on Spalding Creek, a tributary of said

Gaines Creek, in which Lessor owns the fol-

lowing interest, to wit:

An imdivided three-fourths interest in

Nmnber One;

An undivided three-sixteenths interest in

Number Two

;

An undivided three-sixteenths interest in

Number Three;

An midivided three-sixteenths intei'est in

Number Six; and

An undivided three-fourths interest in

Nmnber Seven,

all of which said property shall hereinafter be

referred to as mining claims.
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"And Whereas, the First Party has agreed

to grant, bargain, sell, assign and transfer unto

the said Second Party said dredge and equip-

ment and said mining claims for the sum of

Twenty-five Thousand Dollars ($25,000.00)

payable upon the terms and conditions herein-

after set forth.

"Now, Therefore, This Agreement Witnes-

seth :

—

"1. That First Party for and in considera-

tion of the sum of Five Thousand Dollars

($5,000.00) to be paid by the Second Parties

to the First Party on or before May 1st, 1933,

and in consideration [111] of the payment of

the further smns of Five Thousand ($5,000.00)

Dollars on or before the 1st day of November,

1934, Five Thousand ($5,000.00) Dollars on or

before the 1st day of November, 1935, Five

Thousand ($5,000.00) Dollars on or before the

1st day of November, 1936, and Five Thousand

($5,000.00) Dollars on or before the 1st day of

November, 1937, and of the performance of the

covenants, conditions and stipulations herein-

after contained on the part of said Second

Parties to be done and performed, does hereby

give and grant unto the said Second Parties,

the exclusive right, privilege and option to pur-

chase all of the property hereinbefore described

upon the following terms and conditions, to wit

:

"(a) That upon the execution and delivery

of this agreement and the payment of said first
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sum of Five ^riiousand ($5,000.00) Dollais hore-

inbcroi-c moiitioiicd, the Second T^ai'lics sliall

be entitled to tlie sole and exclusive possession

of the mining- claims, dredge and equij)ment

hereinbefore described, and they are hereby

given and gi'anted the right to mine said min-

ing claims and also to use said dredge or equip-

ment upon said mining claims in the mining

thereof or any other mining claims contiguous

to the mining claims herein described and

ov^^ned by said Second Parties or imder lease

to them subject, however, to the royalty pay-

ments hereinafter provided.

"(b) That the Second Parties agree that

during the life of this agreement that they will

carry on mining operations in a workmanlike

and minerlike manner on said mining claims

and all such other claims where said dredge

may be used and operated as steadily and con-

tinuously as the mining season permits.

"(c) That said Second Parties will pay and

deliver to First Party or to its representative

after each and every clean-u]), ten (10%) per

cent of the gross amomit of gold or other prec-

ious minerals that may result from said mining

operations carried on by said di'edge irrespec-

tive of whether said dredge is engaged in min-

ing upon the mining claims hereinbefore de-

scribed or the mining claims owned or leased

by Second Parties or that may be o^vned by
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any other person who has permitted the Sec-

ond Parties to mine thereon. That said ten

[112] (10%) per cent hereinabove designated

is hereby spoken of as royalty.

''That in the event that First Party shall

not have a representative present upon said

ground, then Second Parties agree to transfer

said gold or other precious minerals to the of-

fice of First Party in San Francisco, California,

by the ordinary methods of transportation of

gold in the said vicinity, or may make such de-

livery thereof to such person, firm or bank as

said First Party may hereafter direct.

''(d) That it is expressly understood and

agreed that the royalty that shall be paid First

Party by the Second Parties shall be applied

upon the installment of payment next due and

payable and that in the event that said royalty

shall exceed the amount of said payment that

the surplus shall be applied upon the subsequent

payments in the order in which they become

due.

" (e) That said Second Parties shall at their

own expense keep said dredge and equipment

in good working order and condition; and shall

from time to time replace and repair all of said

parts of said dredge and equipment as may be

broken, w^orn out or damaged; and that they

will not during the life of this agreement re-
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move any paii of said dredge or equiptnciit

from said mining property excej)t for repair

withont tlic \v]-itten consent of tlie First Party,

and tliat tJicy will not assign, tiansfer, nnderlet

or j)art eitlier directly or indirectly withont

the written consent of First Party being first

had and obtained.

*'(f) That Second Parties will give to the

representative of the First Party reasonable

and timely notice of each and every clean-up so

as to enable him to be present thereat, and said

representative shall have the right and privilege

at any and all times to enter, visit and inspect

all parts of said mining claims, dredge and

equipment and to be present at each and every

clean-up from the beginning to the close of the

season including the weighing of gold and other

precious minerals that may be extracted from

said properties, and said representative is like-

wise given the privilege to pan the gravels and

inspect the ground as well as to inspect the

dredge in order to determine whether the same

is properly maintained or not. Second [113]

Parties agree that at the end of each mining

season they will furnish to First Party a draw-

ing showmg the then location of said dredge

and a statement showing the gross amount of

gold and other precious minerals mined and

extracted, as well as the number of days said

dredge operated during said mming season and

the amount of yardage mmed.
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^<
(g) That Second Parties agree that during

the life of this lease that they will do and per-

form or cause to be done and performed the

annual labor required by law to be done upon

mining claims at thier own cost and expense

and that said work shall be of sufficient quan-

tity to meet the requirements of said law. That

they will prepare and file with the Recorder of

the precinct within which said mining claims

are located all necessary affidavits and proofs

of labor setting forth the nature and kind of

work done and performed by them so as to meet

the requirements of the laws of Alaska as to

what affidavits of annual labor shall contain.

'' (h) That the royalty hereinbefore reserved

shall be paid promptly after each and every

clean-up in kind or the proceeds thereof in

money be deposited in the name of the First

Party with such person, firm or bank in the

Innoko Mining and Recording District as said

First Party may elect.

"Second Parties agree to do and perform all

the covenants, conditions and stipulations here-

in contained on their j)art to be done and per-

formed ; and that they will not do or suffer any-

thing to be done whereby said mining claims,

dredge and equipment or any part thereof shall

or may be seized, taken in execution, attached,

removed, destroyed or injured.

" (i) That Second Parties will not allow any

lien or liens for work or labor done or for ma-
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terials furnished to be created against said mill-

ing- claims, dredge and equipment as is pio-

vided in Cliaf)ter 28 of the C()mf)iled Laws of

Ahiska 1913 or amendments tliereto; oi* by

Chapter 50 of the Session Laws of 1915 pertain-

ing to liens on mining claims in behalf of labor-

ers and employees; or for injuries to employees

as is provided in Chapter 25 of the Session

Laws of Alaska [114] 1925 or any other liens

that have been or may hereafter be created to

protect laborers, employees, material men or

others for or on account of the default or omis-

sion of the employers to perform their obliga-

tions and duties.

''(j) That Second Parties agree to record

this agreement in the records of the Innoko

Recording Precinct, Alaska, and that they will,

during the life of this agreement, post and keep

posted on said mining claims, dredge and equip-

ment in three conspicuous places, written no-

tices to the effect that said First Party and said

mining claims, dredge and equipment shall not

be liable or responsible for labor done or ])er-

formed or for goods, wares, merchandise, or

materials furnished or for comj)ensation to em-

ployees for injuries sustained by them or for

any other cause. That all of said notices shall

state that this agreement is of record in the

Innoko Recording Precinct and shall give the

name of the book, the volume and page where
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the same is recorded. Second Parties agree that

they will post and keep posted on said property

as required by law any and all non-liability no-

tices that may be furnished by First Party to

Second Parties during the life of this agree-

ment.

*'(k) That said Second Parties shall keep

said dredge and equipment insured against loss

by fire with some good insurance company to

be approved by the First Party in favor of the

First Party for an amount at least equal to

the unpaid payments and will pay the premium

for such insurance as the same becomes due

and will forthwith deliver to said First Party

the policy or policies for such insurance and

the receipt for the premiums which will become

payable therefor.

"2. It is hereby expressly agreed and de-

clared that the title to and property in said

mining claims, dredge and equipment shall re-

main in First Party to and for all intents and

purposes provided, however, that the title to

the property in said mining claims, dredge and

equipment shall upon the full payment of the

sum of Twenty-five Thousand ($25,000.00)

Dollars and the charges and expenses pro-

vided [115] for herein shall become the abso-

lute property of the Second Parties and the

First Party will then execute and deliver a good

and sufficient quitclaim deed conveying to said
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Second Parties said mining- claims and a })ill

of sale transferrini? to said Second T^ai'lics said

dredge and equi})ment.

"Time is the essence of this agreemcTit and

strict performance essential.

''AH payments mentioned herein including"

royalty, unless said royalty is ])aid directly to

specified representative of First Party, shall

be ])ai(l by Second Parties to the Anglo Cali-

fornia National Bank of San Francisco through

the First National Bank of Seattle, Washing-

ton, for the credit, use and benefit of First

Party unless First Party shall hereafter direct

otherwise in writing.

"In case of the bankru|)tcy of said Second

Parties, or in case they shall attempt to assign,

transfer or mortgage said mining claims, dredge

or equipment or any part thereof without the

written consent of the First Party, or in case

said Second Parties shall make default in the

performance or shall fail to observe or shall

violate any of the terms and conditions hereof,

then said First Party may at its option declare

this agreement forfeited, terminated and ended

and of no further force and effect, in which

event all payments that shall theretofore have

been made by the Second Parties shall be re-

tained by First Party as liquidated damages.

"This agreement is personal to said Second

Parties and cannot be assigned, transferred or
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underlet in whole or in part without the writ-

ten consent of the First Party. In case of the

assigning, transferring or underletting of this

agreement in whole or in part with the written

consent of First Party, all the terms and con-

ditions hereof shall be binding upon the said

assignees, transferees or the lessees the same as

though they were parties hereto.

"This agreement is not to be altered or

changed except with the written or telegraphic

approval of both of the parties hereto.

"That for the purpose of serving any notice

which may be required hereunder, the address

of First Party shall be, "c/o J. R. Mur-

phy, [116] Secretary and Treasurer of Innoko

Dredging Company, Alexander Building, San

Francisco, California, and the address of Sec-

ond Parties shall be Ophir, Alaska. That said

addresses are to continue until written notice

of changes of address shall be given. Notice by

telegram shall be deemed written notice within

the meaning of this contract.

"Any violation of the terms of this agreement

herein contained by Second Parties to be kept

and performed, shall, at the option of the First

Party be grounds for forfeiture and termina-

tion of the rights of the Second Parties here-

under and any acquiescence in, or consent to the

violation of any of the terms of this agreement

by First Party shall not be considered as First
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l^arty's consent to any sul)s(Hiuont siinilai- vio-

lation.

''If said Second l*arly shall Tail to make said

purchase price payments hereinbefore men-

tioned including royalty payment at tlu^ time

and in tlic maimer lua-einbefore specified, or

shall in any respect fail to keep or fulfill any

or all of the terms or conditions herein ex-

pressed or im])lied, then and in that event, said

First Party may at its option declare this agree-

ment forfeited, void and of no further effect;

and it shall be lawful for said First Party, with

or without process of law, and without notice

to said Second Parties, to enter upon and de-

mand possession of said mining claims, dredge

and equipment and dispossess all persons occu-

pying the same. In the event of said forfei-

ture or termination of this agreement for any

cause. Second Parties hereby agree to surren-

der, yield and deliver to First Party its suc-

cessors or assigns, quiet and peaceful posses-

sion and enjoyment of said mining claims,

dredge and equij)ment and all buildings and

improvements thereon or therein, including all

tools and equipment that may be used in con-

nection with said dredge (as well as any that

may have been purchased by the second

parties) in good order and condition and ready

for immediate continued operation without de-

mand or further notice. And in the event said
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dredge and equipment shall at the time of said

forfeiture or termination of this agreement be

not upon the mining claims of First Party,

but [117] shall be located on mining claims be-

longing to or under lease to Second Parties,

then First Party is hereby given the right and

privilege to allow said dredge and equipA^ent

to remain upon the same ground for a period

of 10 years free of all charge and rental and

during said period First Party shall be entitled

to enter upon said mining claim or claims upon

which said dredge is located, for the purposes

of erecting storage or buildings for said equip-

ment and for the purpose of protecting and

maintaining said dredge and equipment, and

maj^ for said purpose keep a watchman thereon.

And said Second Parties do hereby give and

grant unto the First Party the right and privi-

lege (in the event that said First Party desires

to dredge through the mining claims of Second

Party, or any mining claims under lease to

them, in order to remove and place said dredge

upon its own ground or the ground of others)

to dredge a way of convenient width and depth

through said mining claims owned by said Sec-

ond Parties or which may be under lease to

them; and First Party shall retain all gold or

other precious minerals mined from said min-

ing claims for the purpose of removing said

dredge as liquidated damages save and except
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that it shall account to any LessoT f'oi- i-oyalty

that may Ix' due liim under llic terms of* any

lease ^I'^^i^ted to said Second l^arties.

"This agreement shall extend to and bind the

heirs, executors, administrators, successors and

assigns of all of the parties hereto.

"In witness whereof said First Party, pur-

suant to a resolution duly adopted by the Board

of Directors of said First Party by and through

its President and Secretary, do hereby sign the

name of said corporation by him as President

and the Secretary does hereto attach the seal

of said corporation in attestation thereof, and

the same Second Parties do also place their

hands and seals the day and year first herein-

before written.

[Seal of Corporation]

INNOKO DREDGING COMPANY,
By W. W. JOHNSON,

President,

By J. R. MURPHY,
Secretary.

First Party.

"Witnesses to the Signature of First Party

H. LEEPER (Seal)

A. THOMAS MURPHY (Seal) [118]
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FRANK SPELJACK,
JOHN REPO,
MIKE MYNTTI,
PETER MESICH,

Second Parties.

''Witnesses to the Signature of Second Parties

MATTI KIVI (Seal)

GEORGE KANGAS (Seal)

''State of California

City and County of San Francisco.—ss.

''On this 28th day of March, in the year One

Thousand Nine Hundred and Thirty Three be-

fore me, J. G. Roberts, a Notary Public, in and

for the City and County of San Francisco, State

of California, residing therein, duly commis-

sioned and sworn, personally appeared W. W.
Johnson and J. R. Murphy, known to me to

be the President and Secretary of the Corpora-

tion described in and that executed the within

instrument and also known to me to be the per-

sons who executed the within instrument on

behalf of the Corporation therein named, and

acknowledged to me that such Corporation exe-

cuted the same.

"In witness whereof, I have hereunto set my
hand and affixed my official seal in the City and

County of San Francisco, the day and year in

this certificate first above written.

[Seal] J. G. ROBERTS,
Notary Public in and for tlie City and County

of San Francisco, State of California.

My commission expires October 29, 1933.
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''United States of America,

Territory of Alaska,

Innoko I*i'(H*inct, 4tli Div.—ss.

''This is to certify, that on tins 1st day of

May, 1933, before me the subscriber, a United

States Commissioner in and for the Territory

of Alaska, residing at Ophir, therein, personally

appeared Frank Speljack, John Repo, Mike

Myntti and Peter Mesich, to me known to be

the persons described in and who executed the

within instrument by subscribing their names

thereto as Second Parties, and they severally

acknowledged to me that they executed the same

as their free [119] and voluntary act and deed

for the uses and purposes therein mentioned

and set forth.

"In witness whereof, I have hereunto set my
hand and affixed my official seal the day and

year in this certificate first above written.

[Seal] "CHRISTIAN BOLGEN,
United States Commissioner."

"Filed for record at the request of John

Repo May 1st, 1933, 4 :30 P. M. and recorded at

Page 379, Vol. 3, Mislns. Records of Imioko

Rec. Precinct 4tli Division, Territory of Alaska.

"CHRISTIAN BOLGEN,
Recorder. '

'

With reference to a stake on Ganes Creek in the

locality of where Stake No. 3 of the Yeager Bench,
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as shown on Plaintiff's Exhibit C, would be, I don't

know anything about those stakes on that claim.

Since I have been on Ganes Creek I have never seen

any claims designated "Minnie Bench", "Gulch

Fraction", and "Yeager Bench" with relation to

Ganes Creek as the same are shown on Plaintiff's

Exhibit C.

The claims named in Plaintiff's Exhibit F are

contiguous and form one mining unit.

About October 4, 1936, when we closed down our

mining operations, I had a conversation with Miss

Reidy with reference to the location of the dredge.

Those present were Mike Mjnitti, John Repo, Peter

Mesich, Miss Reidy, Mr. Goebel, James J. Bock,

and myself. I told her we were through with her

ground and she said she was glad to be rid of us,

to get through with us. I said "We are through

with you. We are done. We don't want to discuss

it no more."

The hill where the Yeager Bench is located is

about 75 or 80 feet high just on the rim. I have

examined the hill on the top. There are lots of open

cuts up there, old cuts that other men have worked

on. These cuts were clearly visible in 1936. They

were well defined. We knew at the time we took

this lease of the workings on the hill where we claim

the Minnie Bench to be and we knew of the exis-

tence of a ditch above these workings. It was called

the Meyer Ditch. [120]
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iiecross Examination

I never measured the cuts up on the hill hut I

would judi»(' tliey woukl be about 100 IVct lon^' I'l-oni

where they start. 'I'here were two sets, one hjwer

bench and one still further up. There were two tiers

of open cuts. It had been mined by .John Griffin.

It was out worked out uj) tliei-e. 1 was there in

the summer of 1921 when Griffin was working- up

there. He was rocking and mining in the old cuts.

I saw stakes of Miss Reidy's with flags in 1937,

tlie year Mr. Lyle was there. I did not see them there

before this lease was entered into. They w^ere put

up after that time.

JOHN YOGTOR
a witness on behalf of defendants, after being duly

sworn, testified in substance as follows

:

I have lived in Alaska for 40 years and am now-

residing at Cripple, a tributary of the Innoko River.

I first went to Nome and then I went to Ganes

Creek in the spring of 1907, and stayed there ten

years. I was prospecting and mining and am now
engaged in the mercantile business.

I know a point on the right limit of Ganes Creek

known as the Gulch Fraction. I was mining right

at the mouth of the gulch on Gulch Fraction. We
started at the mouth. We were not exactly at the

mouth but a little ways up there where we had

drainage. At that time I lived on the Yeager Bench
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and lived there seven years. I purchased a third

interest in Gulch Fraction from Andrew Yeager,

who owned Yeager Bench, in the winter of 1910 and

stayed there seven years after that. I mined on

Five Below for three years to 1920.

During that period I was acquainted with the

Minnie Bench placer claim. I know where the in-

itial stake of the Minnie Bench was. It was at the

mouth of Gulch Fraction. I know it was the initial

stake of the Minnie Bench because I saw it there

myself when the markings were on it. The initial

stake was at the lower corner [121] of the claim

and the claim would be upstream in a southerly

direction. It was supposed to be 1320 feet long.

I saw the southwest corner stake too. It was a

hewed tree cut down. It was about 250 or 300 feet,

something like that, out on the flat. From that cor-

ner the claim ran in a kind of easterly direction

up the hill on the bencli 660 feet. I was familiar

with the stake up on the hill too. It was a little

tree cut down and squared. There was quite a

bunch of timber there at that time. From that post

the line ran in a northerly direction along the hill

going downstream. I was familiar with that north-

east corner post too at the time I lived there. It

was a little spruce tree that was cut and squared

the same as the rest of them. I saw it often. From

that stake the claim ran in a westerly direction to

the initial stake at the mouth of Gulch Fraction.
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^riie (iiilcli Fraction was on llic North side; ican

Oil tJw North side of the Miimie Ucnch. It was

about 200 feet in width. I was familiar with the

stakes of tliat Fraction. ^Hie initial stake was at

tlie mouth of tlie i;iih*li alongside the initial stake

of the Minnie Jiench. From there the; chiiiTi lan in

a Southerly direction 200 feet to a tree that was

squared oft* for a stake. From there the chiim ran

in an Easterly direction up over the hill again 660

feet. There was a stake there about 200 feet from

the Northeast corner stake of the Minnie Bench,

and then the line ran down to the Minnie Bench

corner, and then the line of the Gulch Fraction ran

back 660 feet in a AVesterly direction to the initial

stake. The cabin that I lived in was about 75 or

100 feet from the initial posts of the Mimiie Bench

and Gulch Fraction.

I remember the initial post of the Yeager Bench.

It was downstream 1320 feet from the initial posts

of the Gulch Fraction and Minnie Bench. From
there the claim ran in a Southerly direction up-

stream to the initial post of the Minnie Bench. The

line of the Yeager Bench went from there up the

hill 660 feet in an Easterly direction. There was

the same kind of a stake there that I have hereto-

fore described. There was scrubby timber up there,

small spruce [122] trees. From there the East line

of the Yeager Bench ran dow^nstream 1320 feet in

a Northeasterly direction to the Northeast corner

post. When I bought the claim that Northeast
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corner post was marked. Post No. 2, and the line

ran uphill 1320 feet to corner stake No. 3 and then

in a Westerly direction to stake No. 4, which was

the initial stake of the Minnie Bench—that is the

way the stakes of the Yeager Bench were marked

when I bought the claim.

I first became acquainted with John Griffin in

the Summer of 1908, when he first went to Ganes

Creek. He got there a year after I got there. I

owned a third interest in the Yeager Bench and also

the Fraction. Captain Vandall was the one who

staked the Fraction. Griffin and I worked together

one Summer on the lower line of the Minnie Bench,

up on the hill there 100 feet above the creek level.

We recovered gold from the Minnie Bench, and also

from Fraction Gulch. Our cut in that gulch was

from the mouth of the gulch going up towards the

hill. I left Ganes Creek in 1920 and I have been

back and forth there since that time.

Q. Well, were you acquainted with all—the

majority of the miners down in that mining

section, Ganes Creek? A. Yes.

Q. During the period you were down there?

A. I knew them all.

Q. You knew them all? A. Yes.

Q. State whether or not the Yeager Bench,

the Gulch Fraction, and the Minnie Bench were

well-known mining claims to the miners down

there.
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Mr. McGinn : We object to that as irrelevant

and immaterial to any issue in this case.

The Court: Objection sustained.

Mr. Cle^-.i^' : We note an exception.

Q. State wliat the g'eneral reputation was,

amongst the miners, of these claims named the

"Minnie Bench", Gulch Fraction", and the

*'Yeager Bench" as to having* well-defined

boundaries. [123]

Mr. McGinn : Same objection.

A. Well, it was know-n

The Court: Don't answer. Objection sus-

tained.

Mr. Clegg: We note an exception.

I did some w^ork for A. R. Thorne and Archie

Higgins in the Fall of 1919 cutting end lines be-

tween the claims on Ganes Creek from Twelve

Above to Three Below. They promoted a dredge

there. The people they first got to mine used a

dredge there but they didn't mine with a dredge

there themselves. I cut the end lines of the Minnie

Bench for them from corner stake to corner stake.

The fact of the matter is there was no cutting of

lines to do there on the benches at all. There was

nothing to cut out. I cut out the line in the valley

for the creek claim. I cut out the end lines of No.

One and No. Two Above Discovery and of Discov-

ery. I cut the lines just big enough so you could see

from one corner to the other. Thorne was there at
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the time I was working but he was away the biggest

part of the time. He must have got back the first

part of December, 1919. I was pretty nearly

through with my work, just had three more lines

to cut, when he got back. Higgins and Thorne were

with me when I marked the corner posts and we

put up a little pole with a white flag on it. Thorne

didn't do any surveying there as far as I know.

He had no survey instruments there. I afterwards

saw a map or blueprint that purported to show

claims on Ganes Creek from Twelve Above to Three

Below. I have never seen this map marked Plain-

tiff's Exhibit C before.

Ellen Reidy came to my home on Cripple about

three years ago, 1936 or 1937, I don't exactly recall,

which was the first time I met her. She wanted

to find out the lines there of the ground up on Ganes

Creek and I described it to her the best I could.

I afterwards went up to Ganes Creek the follow-

ing Summer when she sent Oscar Winchell's plane

down there for me. I met her there on Ganes Creek

and showed her the stakes. We went down to the

corner stakes of the Minnie Bench, the Gulch Frac-

tion and the Yeager Bench, which took us about

three hours. That is all I did. We had some

talk [124] there about these stakes and I told her

that my trip up there was of no value to her, that

the information I give her was not any good to her.

She didn't say much of anything. She offered to

pay me for my work but I didn't accept the money.
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Then I went back lionie by way of Takotna. Miss

Reidy went wifli nie and \ was in lier house at Ta-

kotna and slio showed nie Thome's map of Ganes

Creek. The map Miss Reidy had over there was

sometliin^- similar to this Phiintiff's Exhibit A.

Cross Examination

Ganes Creek was pretty well staked when I .i^ot

there in 1907. I stayed there until 1920 and I have

made quite a number of trips, 20 or 30, over there

since then. I wasn't on this property exactly since

1920, but I w^ent by the property, but I wasn't

around examinin^^ the stakes from 1919 until I

showed all the corner stakes of these claims to Miss

Reidy when she called me over there in 1937. In

the Spring of 1938 I went over again when Spel-

jack and the fellows sent a plane for me and I went

over there again in the Fall of 1938 for them.

I first saw the initial stake of the Minnie Bench

in 1907. It was at the mouth of that gulch. I

couldn't say exactly word for word w^hat was writ-

ten on the stake but it showed the directions and

said the undersigned claims 20 acres for mining

purposes. It said 1320 feet upstream by 660 feet.

They pointed the directions with arrows on the

stakes. They had an arrow pointing u]) the creek

1320 feet and 660 feet u]) tlie liill witli an arrow-

pointing in that direction. The initial stake would

be the Northwest corner of the Minnie Bench.

I staked some ground when I was in Nome. I

didn't stake anv claims on Ganes Creek or in that
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vicinity, but I staked lots of claims in the Innoko

Precinct prior to 1915. I was acquainted with the

custom generally followed by miners in staking

claims prior to 1915. It was the custom for center

stakes to be the initial stake but that was when they

staked associations. In single claims the [125] cen-

ter stake was not used as the initial stake.

I have examined Plaintiff's Exhibit A. Mr.

Thorne drew a map similar to that. I am positive

he had no instruments to measure these claims with

because I was there with him. He did not have the

various owners there point out their locations. All

I did was cut out the end lines of the claims, and I

did not cut the side lines. I worked cutting lines

from September to close to Christmas, 1919. I do

not believe that map is correct. North isn't up

that way. Ganes Creek runs North. It w^ould be

in that direction. Here is the mountain. The map
is twisted all over here. The claims are turned up-

side down here. Tuesday Gulch is down here at

the upper end of Minnie Bench.

I can't tell on this Plaintiif's Exhibit C where

the initial stake of the Minnie Bench is. The Gulch

Fraction don't take in any of the fiat. It's on the

hill. That is true of the Yeager Bench, and also

the Minnie Bench. Part of the Minnie Bench is in

the valley—the lower end would be 100 feet and the

u])per end would be in the valley about 275 or 300

feet. A little of the Yeager Bench would be in the

valley, about 150 or 200 feet and all the rest of it
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is u]) on tlic liill. Alxmt 100 feet of i\w (Julcli Fi-ac-

tion is in the valley.

The Minnie Hencli was 660 feet wide. I never

measured it. 'i'lie Fraction was 200 feet wide np

and down and ()60 feet wide the same as the Minnie

Bench and Yeager Bench. In some places the Yea-

ger Bench was 660 feet wide. I have been all around

the claims many times and was at all the corners

when I purchased the Yeager Bench from Andrevv^

Yeager in 1910. He was living on Yeager Bench

at that time. ^Phe initial stake of the Minnie Bench

was a squared spruce tree about four by six inches

and about four or five feet high. It had been driven

down into the bunch of stakes that was there. The

other stakes that were there were the upper corner

stake of the Yeager Bench, and One and Two Above

Discovery creek claims. [126]

Ganes Creek had two One-Aboves and Two-

Aboves, and two Threes. Yeager Bench was some-

times spoken of as No. One Above Bench. This

ma]) (Pltff's Ex. A) shows Yeager Bench in the

right location as far as the claims are concerned,

but it don't take in any of the valley. Yes, the ma])

shows that Yeager Bench takes in the valley, but I

am saying that map isn't right. Yeager Bench

doesn't take in the valley. There are two No. Ones,

No. One creek claim took in the valley and then

there is a side claim over on the West side of it,

but that was not staked there the time I was there.
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There has been no change in the location of those

claims, No. One and Yeager Bench since I was

there, absolutely no.

I mined on the Gulch Fraction and I mined with

John Griffin on Minnie Bench by hydraulicing.

Redirect Examination

Yes, I know No. Two Above Discovery creek

claim. It adjoins the Minnie Bench on the West

side and takes in the valley. It is a full-sized

claim.

HANS ERICKSON

a witness on behalf of defendants, after being

sworn, testified in substance as follows:

Direct Examination

I now reside in Elsinor, California, and have

been there, off and on, for the last 20 years. I

have been in Alaska from Nome to the Innoko

country. I was on Ganes Creek, a tributary of the

Innoko River, about 24 years. I got to Ganes

Creek about 1911 and stayed there until the Fall

of 1935. I was mining. The first year I came there

I worked on the Meyer Bench, which adjoins Min-

nie Bench and also No. Three on the right limit

of Ganes Creek, and I am familiar with Minnie

I^ench. My })roperty joined it. My neighbors, John

[127] Griffin and Sankey lived on the Minnie
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nciicli. .loliii (Jrif'fin worked foi- mo f'oi" soven years

there. 'I'lic west corner stake ol* the Meyer liciich

and llie Minnie Bench corner stake were the same.

Tli(> corner stakes of those two claims and of No.

Two ('i(H'k chum and No. Tliree were all together

lluM'c in the same place on the flat of Ganes Creek

on the right limit about 300 feet from the bluff.

The Meyer Bench claim goes right up on top of

the hill. I know very well where the Gulch Frac-

tion and Yeager Bench are. I worked down there.

The Yeager Bench comes right down to the end of

the Minnie Bench. It was a claim length from my
place. It is on the hillside. I know where the initial

posts of the Minnie Bench, Yeager Bench, and

Gulch Fraction are. The initial stake of the Yeager

Bench is about 80 feet from the gulch. There is a

fraction about 150 or 200 feet wide between the

Minnie Bench and Yeager Bench. Right in there

the river comes right up against the bluff.

John Griffin, John Vogtor, and Sankey worked

on the Yeager Bench, right on to]) of the bench.

Griffin worked off and on there for several years

until Sankey went outside, then he worked for me
six or seven years on the Meyer Bench, on top of the

hill. We recovered gold there. We had the water uj)

there from my ditch. The ditch was on the gromid

before I bought it from Meyer in 1913. It is an ordi-

nary ditch for sluicing water, two or thi'ee feet

on the top and four feet on the bottom. It was

built by Mr. Sankey, Mr. Griffin, Freddy Anderson,
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and Meyer. It runs right on top of the hill. I

was up to the workings where Griffin was working

on the Yeager Bench several times. There was a

cabin there where someone lived at the time I first

went on the creek, close to the gulch. My cabin

was on top of Meyer Bench and I lived there from

1913 to 1929 when I took over the Innoko dredge on

Ganes Creek. I leased the dredge from the owners

and when I got through work there, I turned it

over to the Ganes Creek Dredging Company when

they bought it.

Q. Do you know—during the time you were

there, were you acquainted with the majority

of the resident miners on Ganes Creek?

A. Well, all the time I was there— [128] all

the time I was there, I don't think there was

anyobdy but I know them very well.

Q. Was the location of the claim known as

the Minnie Bench well-known to the miners

down there?

Mr. McGinn: We object to this as irrelevant

and immaterial.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

A. Well, of course, that is

Mr. Clegg: Don't answer. The Court sus-

tained the objection to that question. Without

taking ui) the time of the Court, I would like

to ask the same question as to the Gulch Frac-

tion and the Yeager Bench.
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Mr. McCJiiim: Same objection.

The Court: Same iMiling.

Mr. Clegi^": We note an exception.

The nj)per corner stake of the Minnie Bench,

that is, the AVest corner out in the valley, had the

same stakes there as my claim, the Meyer Bench.

Cross Examination

The Southwest comer of the Minnie Bench and

the Northwest corner of the Meyer Bench would

be the same.

Redirect Examination

I have known Miss Ellen Reidy for four or five

years. I saw her on Ganes Creek. She came to me
about 1933 or 1934 for a little information about

the Griffin property. First she wanted me to stake

Griffin's ground. The second time Mike Roka was

with her. I was on the Pelke Ranch at the time,

next to my property on Ganes. She asked me if I

would restake Griffin's property for her, and I

said I liad to restake some of my own property

and I would do it for her. I restaked my own proj)-

erty, and Minnie Bench, Gulch Fraction, and Yea-

ger Bench. The dredge was coming downstream

and [129] I knew they wanted the lines. We just

strung the stakes up and i)ut marks on where it

was before. The Yeager Bench is right on the

bench where it always had been since I have been

on the creek. We put them right back in the same
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Creek ran East right across from the left limit

over to the right, and his cabin was above Ganes

Creek. There was an open cut up on the hill on

the Minnie Bench. I have been up there numerous

times. About 1916 the trail went up on the hill

right above the cuts, and later on it was moved down
and acrossfd the point lower down. Further up on

the hill above the cut there was a ditch. I own a

one-fourth interest in No. Two Above Discovery

and Mrs. K. S. O'Domiell owns a one-fourth.

MIKE EOKA
a witness for defendants, being first duly sworn,

testified in substance as follows

:

Direct Examination

I have lived in Anchorage, Alaska, for the past

year and [131] have been in Alaska 42 years, fol-

lowing mining. I will be 70 years old in January.

I went to Ganes Creek in August, 1906, and stayed

there 30 years. I know a place on Ganes Creek

called Gulch Fraction or Fraction Gulch. We
called it Yeager Gulch at that time. It was be-

tween Nos. One and Two Above Discovery and ran

into Ganes Creek. Henry Yeager staked Yeager

Bench. Yeager Bench was alongside of One Above

Discovery, right limit. Minnie Bench was alongside

of Two Above, right limit. Yeager Bench, Minnie
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Bench, One Above creek claim, and Two Abov(^

creek claim joined at one corner, wliei-e tliei-e were

four stakes. That comer was ri^ht in tlie i^nlch

there about 75 feet from the base of the liill. Tliose

stakes liave been there now for 32 years.

I knoAv where the upper stake of the Minnie

Bench was. Nos. Two and Three Above, Minnie

Bench, and Meyer Bench joined there. The airfield

is on Three Above. Close to the downstream end

of the airfield are the four comer stakes of Minnie

Bench, Meyer Bench, Two Above and Three Above.

I saw those stakes last Summer, I saw the stakes

in 1934 with Miss Reidy. She came to me and

wanted me to show her the stakes and we w^ent to-

gether. Those four corner stakes right by the air-

field had fallen down and were laying there in the

moss and mud and we let them lay there.

Miss Reidy and I also went down to the mouth

of Fraction Gulch, or what I call Yeager Gulch,

at the same time. There we saw the four stakes of

the Yeager Bench, Minnie Bench, Two Above, and

One Above, where they join together. We w^anted

to cross the creek to the left limit to show her the

stakes of One Above and Two Above, but there was

too much water in the river. We had no gmn boots

and we could not cross.

I know Hans Erickson. He was living in a tent

on Four Above this Smnmer. Miss Reidy and I

went to see him. He knows all the stakes and I told

him, "You better go and set the stakes u]). I have
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no gum boots. You need gum boots to go over the

mud in the flat." He told me afterwards he had set

up the stakes that were laying in the mud in the

right place.

I went out there again with Miss Reidy and she

had another [132] man with her called Evan Jones.

At that time Hans Erickson was outside. Miss

Reidy was looking for corners of Miimie Bench,

Two Above and Three Above, the line there. We
w^ent to all the stakes. Those stakes were right

where we put them in 190i7, and the poles were

still there. We staked all the creek claims in 1907,

and put the stakes in, and the fellows came to stake

the benches afterwards. The bench stakes joined

the creek claim stakes.

Miss Reidy, Evan Jones, and I were up there

below the dredge about where the aii^tield is now,

in the middle of the Summer of 1935 or 1936, I am
not sure which. The dredge was going downstream

right in line Two and Three. Miss Reidy was talk-

ing and quarrelling. She said somebody had a stake

right in the corner there to jump the ground, a

Mrs. McKinnon, and she saw the stake there and

pulled it out and called all of us names. Evan Jones

told her, "Don't throw any stakes away", and he

took the stake and put it back. We were at the

stakes marking the corners of Two Above, Three

Above, Minnie Bench and Meyer Bench. That was

open country there. The ground was cleared out all

ready for dredging.
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After I was down there tliat day T never went

to the office of the conipanw I b(^li(^ve Miss Reidy

went to (^liailie (J(()(4)ers i)la('('. I went down with

the hoys on tlie dred.i^'e. Miss Reidy had bi-on<;}it

Evaii Jones and me out fiom Ophir that day in a

ti'uck. Frank Speljack was there but 1 didn't see

Mike Myntti there.

I saw Antone Anderson on Ganes Creek in tlie

Siunmer of 1938. Jolm Vogtor and I showed liim

the stakes. He was surveying.

Cross Examination

I jiointed out the stakes to Miss Reidy in 1934,

and pointed out the same stake to her there at the

landing tield in 1936 when I was there again. In

1934 we stood at a stake in Yeager Gulch and

pointed out to her stakes on the other side of the

valley, left limit, that is a creek claim.

Redirect Examination [133]

That was creek claim No. One Above and No.

Two Above that I just mentioned pointing out tlie

stakes of to Miss Reidv in 1934.
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A. BAHLKE
a witness for defendants, being first duly sworn, tes-

tified in substance as follows

:

Direct Examination

At the time I went to Ganes Creek on February

10, 1907, there were only the three discoverers there

—Fred Spencer, John Maki, and Mike Roka who

just testified. At that time there had been claims

staked from Five Below^ to Twelve Above. After I

arrived there I staked the mining claim known as

Two Above Discovery. This document you have

handed me is a certified copy of the location notice

I put on the claim at that time, except that my
name is spelled wrong.

(Location Notice referred to marked

DEFENDANTS' EXHIBIT 1,

and is in words and figures as follows:)

''Page 4 No. 196

"PLACER LOCATION NOTICE

"I the undersigned, a citizen of the United

States, have discovered placer gold in the

ground hereinafter described, and hereby claim

for mining purposes 20 acres situated on

Gane Creek a tributary of Innoko River in the

* * * Mining District, District of Alaska, to be

known as No. 2 above discovery and described

as follows: Commencing at the Initial Stake

which is situated on the lower end of the claim

in the centre of Gane Creek about 1320 feet
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abovo tlic n])i)(M" line of discovcrv chiirn 'I'licnce

330 feet in a AVesterly direction to stake No. 1

N. W. OornoT Tlionoe 1320 feet in a Southerly

direction to slake No. 2 S. W. Corner Thence

660 feet in a Easterly direction to stake No. 3

S. E. Thence 1320 feet in a Westerly direction

to the place of beginning, the Initial Stake

upon [134] wliieh is posted a copy of this

notice.

"This location is made this 12th day of Feby,

1907

A. BAHEKE,
Locator.

"Witness.

JOHN JVIAKE

"Recorded April 1st, 1907 11:55 A. M. by A.

Baheke. Ed. Block Dep Rec."

"CERTIFICATE

"I, W. J. Widman, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,

Territory of Alaska, do hereby certify that the

foregoing is a full, ti'ue and correct copy of

the Placer Location Notice, No. 2 above Dis-

covery, recorded in Volume 4, Placer Loca-

tions, Ganes Creek, at Page 4, Instrument Num-

ber 196, in the Office of Records at McGrath,

Alaska. This 26th day of Sept 1939.

[Seal] "W. J. WIDMAN,
U. S. Commissioner."
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a witness for defendants, being first duly sworn,

testified in substance as follows

:

Direct Examination

I have lived in Alaska 39 years. I first went to

Ganes Creek in 1908 and have been in different

places since then. However, I have lived on Ganes

Creek continuously for the last nine years and am
working on Maki Gulch, which empties into Ganes

Creek on Discovery Claim on the light limit.

I am familiar with Yeager Bench. It is one

claim length from where I am now working—1320

feet from the lower corner of Discovery to the cor-

ner of Yeager Bench. I have been up to the upper

corner of Yeager Bench, which is the lower left

limit corner—that is, the left limit of the claim

when you are walking downstream, the Northw^est

corner. There have been two stakes there to my
knowledge since 1908. They [135] are probably

about 90 feet from the base of the hill. I never

measured it. There is about 100 or 120 feet of the

claim in the valley. The rest is up in the hill. I

also know the Northeast corner. I have been to

all four corners. The Northeast corner goes 660

feet in an Easterly direction up on the bench from

the Northwest corner, from the creek. The South-

east corner of Yeager Bench is 660 feet up Fraction

Gulch, which is also the corner of Fraction Gulch.

There is also a stake of Yeager Bench where the
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nioutli of the gulch comes out into Ganes Creek.

Tliat corner is just over fiom tlie prominent bhiff,

and it is also the corner of 'i\vo Above, One A})ove,

and the lower corner of Minnie JJench. There are

hve or six stakes there.

In 1936 we set down a witness post of the Minnie

Bench at the Southwest corner. Those posts were

70 feet apart. Miss Reidy was there at the time.

Someone sent for me to put up these witness posts

and Miss Reidy had been to my cabin and was com-

ing- back when I met her. We went up to place

those posts. That post is approximately 250 feet

out in the valley from the base of the hill. The

airplane field was cut in there and when the}' leveled

it oft' those posts were not there any more.

At the instance of Miss Reidy, I attended all the

cleanups in 1936 from the time they went into the

t^round until they left it. They cleaned up every

fifteen days and Miss Reidy was always there.

The Minnie Bench jomed the Meyer Bench on the

upper end.

From the Southwest corner stake of Minnie

Bench that I spoke of at the end of the airfield,

the Minnie Bench ran from approximately 250 feet

in the valley up on the hill. That hill, I would say,

had a 60-foot elevation. I saw some stakes up

there. The last time I was up there was in 1935.

The Northeast corner stake is what I call the lower

right limit corner, but I do not know anything

about that stake.
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When defendants' dredge quit working about

October 8, 1936, it was approximately 30O feet up-

stream from the lower end of Minnie Bench, about

300 feet above this cluster of stakes at the mouth

of [136] the gulch, which were about 200, 250 feet

from the base of the hill.

Cross Examination

I first went on Ganes Creek the Summer of 1908,

looking for ground to stake between Discovery and

the mouth of Spaulding Creek. The road down

Ganes Creek passed the corner posts of these claims.

I went to Iditarod in 1909 and returned to Ganes

Creek in February, 1913, and lived for two years

on Six Above and was down in the vicinity of this

property in controversy quite a bit. I then went

to Ophir and returned to Ganes Creek in 1922

and lived at the mouth of Spaulding for eight

months. I returned next to Ganes Creek in 1930

and have lived at Maki Gulch ever since.

In 1937 Miss Reidy brought Mr. Lyle, the sur-

veyor, and Ed. Burke to my cabin and asked if I

could take care of her men. I talked to Mr. Lyle

about these stakes but I did not point out one stake

of the Minnie Bench for him. I am positive about

that. I did not point out to him the downstream

left limit corner stake of Minnie Bench to him.

These conversations all took place in my house and

I never went to the stakes with him at all. Miss

Reidy was with him in my cabin but I never went
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to tlic^ corner j)osts and I never |)()in1e(l out the

]\Iinni(^ Bench stakes to Iiini.

1 stalled Discovery Fraction in 19oG. J liad known

there was a fraction thei'e for several years. None

of the partners knew anything- a])out the fraction

until I staked it. I received in the neighborhood

of $1500.00 in royalty out of it. It has nothing to

do with tlie Yeager Bench at all. Yeager Bench

goes up on the hill.

John Orilfin and I were good friends. We ate

together and sle])t together and there was no finer

guy in the world than John Griffin. He never owned

anything in the Gulch Fraction. He never had an

interest in the Gulch Fraction. I am sure of that,

if his word was any good, but we can't go to get

him out of the grave. He owned an interest in

Yeager Bench and Minnie Bench, but I know he

liad no interest in Gulch Fraction. [137]

Redirect Examination

With reference to Discovery Fraction that I

staked, I measured the ground and saw there was

a fraction there and that is why I staked it. No-

body has ever disputed my right to it.
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a witness for defendants, being first duly sworn,

testified in substance as follows:

Direct Examination

I am a civil engineer and live in Anchorage,

Alaska. I have lived in Alaska 22 j^ears and have

been engineer for The Alaska Railroad, seven years

;

for Alaska Road Commission, 3 years ; for the F. E.

Company, 1 year; for the Palmer Colony; and 5

years of civil practice. I was also engineer for

the Grreat Northern Railroad in the states. I have

a territorial license to practice as a civil engineer.

I have a rating of junior engineer with the War
Department. I have been making surveys and de-

lineating them on maps for thirty years.

I w^as on Ganes Creek in June, 1938, to make a

survey of Ganes Creek for Frank Speljack, one of

the defendants. I made a survey of Minnie Bench,

Yeager Bench, One, Two, and Three Above. I

spent about 14 days in the field and about 8 or 10

days drawing the map. Defendants' Identification

F is the same map which I had here yesterday and

the writings on the map have been eliminated by

blacking them out in draftsman's ink. It is a map
of part of Ganes Creek which I made from field

notes and a survey of the area mapped.

That part of the map represented in green is

Ganes Creek as of July, 1938, flowing Northeast.

The area about the center of the map, continuing in

a general Northerly direction with brown dotted
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lines, indicates the dredge tailings as I found them

in July, 1938. The lines on the left hand side of

the map are contour lines [1^8] or elevation lines

representing the elevation, and represent where that

elevation is constant throughout the valley. It is the

same on the right hand side of the map. Where the

lines are close together, the valley is steeper. Where
tlic lines are farther a])art, tlie slopes are flatter.

The lines about l/l()th of an inch a])art, or there-

abouts, that run throughout the maj) on the dotted

surface represents the road that comes from Ta-

kotna and goes down through Ganes Creek. It is

on the dredge tailings here and on the side of the

bank here. 1'he area here to the left on the brown

surface is the area of tailings that was bulldozed

level to form an airplane landing tield.

There are four distinct parallelograms on the

map. The Northwest one represents the area of

what I fomid enclosed in stakes of what is called

No. One Above. The parallelogram to the right of

that represents the Yeager Bench. Below those

two parallelograms are No. Two Above on the

Southwest and Minnie Bench on the Southeast side.

The broken lines indicate the claim boundaries. I

ascertained the four corners of the four parallelo-

grams by measuring with a chain and afterwards

obtainmg the angle, with a transit, to that particu-

lar location, and I stopped at that particu-

lar location, or corner, because there were stakes

there or claim markers at those locations which
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were shown to me by Mike Roka and John Vogtor.

There is nothing on the map except objects that I

found there and were pointed out by these two men.

I had never been on Ganes Creek before and I

went there for the purpose of making a map of

this particular section. The areas marked in red

represent bench workings. They are high up on

the banks on the right limit of Ganes Creek. The

figures on the contour lines represent the elevation

above sea level. Fraction Gulch had a slight amount

of water in it at the time I was there. It ran North-

west. The line running down the center of the four

parallelograms is the dividing line between the

claims. The cross line about the center of the paral-

lelograms running East and West [139] represents

the distance and line between the stakes. The arrow

points North, the true position of the North Pole.

The little arrow represents the direction the com-

pass pointed, which is not the point of due North.

The green oblong on the map represents a pond

left by the dredge. The very small square alongside

of it represents a cabin. In the lower right hand

corner represented by a light blue surface is Tues-

day Gulch. On the right hand side of the map is

shown the old Meyer Ditch, a small green line. The

water comes from Oregon Gulch. At the top of

the map runnmg across, marked by small broken

lines, is shown the old channel of Ganes Creek.

There is no water there.
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The (ii'cen lines indicate the channel of Ganes

Creek when I was there in 1938. Tlie part of the

old channel which 1 have indicated on the ma}) is

the only part ol" the old channel that I know any-

thing abont.

Map, Defendants' Identification F, ad-

mitted in evidence and marked Defendants'

Exhibit No. 2)

Mr. Clegg: Defendants offer in evidence a

certified copy of the notice of location of the

Yeager Bench.

(It was marked Defendants' Identifica-

tion Ct)

Mr. McGinn: To which we object, if the

Court please, for the reason that this is a notice

that purports to have been filed for record in

nineteen—on May 10, 1907; that a notice of

location of itself is not evidence of any facts

stated therein; that there is no evidence show-

ing that this notice of location corresponded

with the stakes and monuments, as placed by

the locator at the time that he located the claim,

nor is it evidence of itself of any fact in regard

thereto. There is no evidence in this case to

show that the Yeager Bench, as located, as cov-

ered by this location notice, was in the same

position that it was in 1919, or 1920, or that it

was in the same position as it was filed; that

it has been a continuous [140] claim ever since
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that time would not be proven by the original

certificate of location, or would it tend to prove

that fact ; that this brings up a question that is

too remote; that the question before the Jury

is what was the Yeager Bench at the time the

boundaries of the Yeager Bench at the time

the plaintiff and the defendants in this case en-

tered into a lease, and the boundaris of 1909

or 1907 would not tend, in any way, to prove

w^hat the boundaries were at that time.*******
* * * We make the further objection, if

the Court please, that there is nothing to show

a chain of title between the title we claim and

the title they may have acquired by that cer-

tificate of location. They may have abandoned

it the same year it was located or immediately

afterwards. Merely because there was a notice

recorded at that time doesn't show that that is

the Yeager Bench, as it may have been subse-

quently changed and modified. The only way

you can prove a location of a mining claim is

to establish the stakes, and not by the record.

Mr. Clegg: We don't attempt to prove title

by offering this in evidence, your Honor. We
merely attempt to show what was located as

the Yeager Bench and known thereafter and

ever since as the Yeager Bench claim on the

right limit of Ganes Creek.
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The Court: Is IIhmc any evidence here as

to the location of that claim on :\Iay 10, 1907?

Mr. Clegg': No, sir, l)ut we have shown the

oxistonco of the stakes, to tlie best of our abil-

ity, by tliesc old-tinioTs wlio have resided down

tliere for yea is, and in the absence of any de-

scription

The Court: Well, I aui going to admit it,

subject to a motion to strike it out, Mr. McGinn.

You can su])nht your authorities later on.

(Certified copy of Location Certificate

of Yeager Bench, dated May 10, 1907,

being Defendants' Identification G, ad-

mitted in evidence and marked

DEFENDANTS' EXHIBIT NO. 3,

and is in words and figures as fol-

lows:) [141]

"Page 111

No. 430

NOTICE OF LOCATION

"I the undersigned am a citizen of the U.

S. A., have complied with the laws thereof, do

hereby after finding gold on the following de-

scribed land, claim and locate for placer min-

ing puri)oses twenty acres of land. Commenc-

ing at the Initial Stake, which is ])laced about

300 feet up in Ganes Creek from the moutli

of a little stream coming in to the said (Jain
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Creek from the East and is known on record

as Oregon Creek, thence following the valley

at the foot of the Hill on the West side 1320

feet to a post No. 2 on the S. W. Cor. post

thence going uphill or in an Easterly direc-

tion 660 feet to Cor. Post No. 3 in S. E. Cor.

Thence 1320 feet in a Northerly direction to

Co. post No. 4 in N. E. Corner, thence down

hill across stream 660 feet to the post of be-

ginning: this claim is known as the Yaeger

Bench claim and is lying and being alongside

No. 1 above discovery Creek Claim on the East

side full length adjoining said claim. This

claim also adjoins the Ophir Bench with its

eastern side line full length the Oregon Claim

of Arthur Berry in its Northern end line. This

day on the claim on Tom Gane Creek, May
10th, 1907.

NEY YAEGER,
Locator.

Wit. ( T. J. Mickle

Recorded at the request of T. J. Mickle

May 20th, 1907 at 9 :10 a. m.

Ed. Block Dep Rec." [142]

"CERTIFICATE

"I, W. J. Widman, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,

Territory of Alaska, do hereby certify that the

foregoing is a full, true and correct copy of the
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Placer Location Notice, Yaeger Bench Claim,

recorded in \'olunie 4, Placer Locations, Ganes

Creek, at Page 111, Instrument Numlx'r 4)50,

Office ol' Records, McGratli, Alaska, ^iliis 26t}i

day of Sept., 1939.

[Seal] ^'W. J. WIDMAN,
''U. S. Commissioner."

Mr. Clegg: We offer a certified copy of the

Minnie Bench placer location.

(It was marked Defendants' Identifica-

tion H.)

Mr. McGinn: We make the same objection,

if the Court please.

The Court: Same ruling as to the prior ex-

hibit.

(Defendants' Identification H was ad-

mitted in evidence, marked

DEFENDANTS' EXHIBIT NO. 4,

and is in words and figures as follows:)

''Page m
''Instrument No. 323

"PLACER LOCATION NOTICE

"The undersigned a citizen of the United

States have discovered gold in tlie ground

hereafter described and hereby claim for min-

ing purposes 20 acres : situated on Ganes Creek
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a tributary [143] of Innoko River in the Nu-

lato Mining District, District of Alaska to be

known as the ''Minnie Bench" and described as

follows : Commencing at the Initial Stake which

is No. 1 situated at the S. W. Corner of said

claim also situated at the S. E. Cro. of Creek

Claim No. 2 Above Discovery on Gane Creek,

running down stream along and joining said

creek claim on the East boundary Right limit

1545 feet in a Northerly direction to Stake No.

2 N. W. Corner thence up the hill in a Easterly

direction to Stake No. 3 N. E. Corner thence

1545 feet in a Southerly direction to Stake No.

4 S. E. Corner thence 550 feet in a Westerly di-

rection to the place of beginning. The Initial

Stake upon which is posted a copy of this No-

tice.

"This location is made this 8th day of Mch

A. D. 1907

M. F. KERSHAW

"Witnessed

J. F. BERRY

ARTHUR BERRY
E. MEIER

Locator

Agt.

'Recorded at the request of J. L. Berry

•'April 14th at 1:45 P.M.

•'Ed. Block Dep Rec."
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'^CER^riFICATK

*'I, W. J. Widman, U. S. (vommissionci- of

the Mt. McKinley Precinct, Fourtli Division,

Territory of Alaska, do lior(»})y certify that tlie

foregoing is a full, true and correct copy of* the

Pkicer Location Notice, Minnie Bench, recorded

in Volume 4, Placer T^ocations, Ganes Creek, at

Page 66, Instrument Number 323, in the Office

of Records, at McGrath, Alaska. This 26th day

of Sept. 1939."

[Seal] ''W. J. WIDMAN,
*'U. S. Commissioner."

Mr. Clegg: At this time, we ask to have

marked for identification this document which

is placer location notice of One Above, certi-

fied by the Recorder, the location notice being

dated the 14th of February, 1907.

(Certified copy of Location Notice of No. 1

Above Discovery on Ganes Creek, dated Feb-

ruary 14, 1907, marked Defendants' Identifi-

cation ''I".) [144]

Mr. McGinn: Well, we make the additional

objection, of course, to that one that it does not

tie the proi)erty to any natural object, or ]^er-

manent monument, so that it can be identified

in any way. And, of course, on all the grounds I
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have heretofore urged. I suppose that is under-

stood.

The Court: I will sustain the objection to

this. There is no natural object or permanent

monument or any identification.

Mr. Clegg: We note an exception.

Mr. Clegg : Well, at this time, we would like

to make a formal offer. (Out of hearing of

Jury) We offer to prove by the presentation of

Defendants' Identification "I", which is the

certified copy of placer location notice of the

claim called Number One Above Discovery on

Ganes Creek—Oane Creek—a tributary of the

Innoko River, Alaska, on which the witness'

name of Mike Roky appears, for the purpose of

identifying the boundaries and description of

what is known as Number One Above Discovery

on Ganes Creek, according to the witnesses who

have already testified.

Mr. McGinn: To which we object, of course.

Mr. Clegg: We ask that it be incorporated

—the notice and certificate be incorporated in

the record.

(Said

DEFENDANTS' IDENTIFICATION ''I"

is in words and figures as follows:)
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<< Pase 2:3>?-(

''No. 235

"PLACER LOCATION NOTICE
*'I, the undersigned a citizen of the United

States, liave discovered placer gold \u the

ground hereinafter described and herc^by claim

for i)lacer mining purposes 20 acres situated

on Gane Creek, a tributary of Innoko River in

the . . . mining district, District of Alaska, to

be known as No. 1 above discovery and de-

scribed as follows

:

"Thence East 160 feet in a . . . direction to

stake No. 1 Corner

"Thence South 1320 feet in a . . . direction to

stake No. 2 Corner

"Thence West 660 feet in a . . . direction to

stake No. 3 Corner

"Thence North 1320 feet in a . . . direction to

stake No. 4 Corner

"Thence East 500 feet to the place of begin-

ning the Initial Stake upon which is posted a

copy of this notice. [145]

"This location is made this 14th day of Feby.,

1907.

T. J. MICKLE
Locator

MIKE ROKY
JOHN MAKI

'

' Witnesses

"CERTIFICATE
"I, W. J. Widnian, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,
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Territory of Alaska, do hereby certify that the

foregoing is a full, true and correct copy of the

Placer Location Notice, No. 1 above discovery,

recorded in Volume 4, Placer Locations, Ganes

Creek, at Page 23, Instrument Number 235, in

the Office of Records at McGrath, Alaska. This

26th day of Sept., 1939.

[Seal] ''W. J. WIDMAN,
'^U. S. Commissioner."

Mr. McGinn: To which we urge the same

objection. It doesn't tend in any way and

doesn't prove it is the location of the property.

We object to it upon all the grounds heretofore

assigned.

The Court: I think the United States Stat-

utes requires any certificate of location to de-

scribe the boundaries with reference to a nat-

ural object or permanent monument, and, as

this does not do that, it is inadmissible.

Mr. Clegg: Note an exception.

The Court: The offer is rejected.

MIKE MYNTTI

one of the defendants, a witness for said defendants,

being first duly sworn, testified in substance as fol-

lows:

Direct Examination

I live in Fairbanks and was a partner in the

Ganes Creek Dredging Company. I was on the

company's dredge on Ganes Creek on one occasion
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in June, 1937, wIhmi Mrs. Erie ITm-d and Miss

Reidy, plaintiff, were pi-esent. Miss Reidy talked to

me in the front part of [IKi] tlie dredge. Slie asked

me if tliat Fraction t^o (hnvii the valley—the Yeager

Bench, if that come down the valley, and I said no.

That is all we talk about. I don't remember her

asking "You see my stake out there. What do you

mean by dredging on my ground ? " or words to that

effect. If she ask me for that, I tell her we are not

dredging her ground, no.

Q. Did you say to her, at that time, "I

never said we were not on your ground"? Did

you say that ?

A. As long as she asked me for that, I tell

that all right.

Q. What?
A. We did not go on your ground.

Q. You said it wasn't her ground?

A. As long as she asked about that. She

knows that very well.

Miss Reidy was never u]) in 1936 with Mike Roka

at the cabin we used as our old offices where there

was a blue print on the wall, introduced here as

Plaintiff's Exhibit A. She was never there with

Mike Roka. I never at any time pointed to that niaj)

on the wall and said anything about Griffin's

ground.

Cross Examination

I never had a conversation with Miss Reidy and

Mrs. Hard, in substance: that she pointed out the
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lower left limit corner stake of the Minnie Bench,

and asked me how I could say we were not on

Griffin's ground, and I answered by saying "I

never said so". I never say that. That is a mistake.

Miss Reidy has been in our office many different

times. A map has been hanging on the office wall

for years and years. It was there the first time I

went there myself. It was there before I even got

there. That w^as the old office of the Innoko Dredg-

ing Company.

JOHN REPO
one of the defendants, a witness for said defendants,

being first duly sworn, testified in substance as fol-

lows: [147]

I have been in the Ophir country on Ganes Creek

about 20 years, and am one of the defendants. At

the time we signed the lease in issue in this action,

there was some talk there. Miss Reidy asked about

the doing of the assessment work for two years and

we asked for $600.00 to do the assessment work, and,

so when she went to sign the paper, so to com-

promise, we only asked for $300.00, and that is

what we were talking about. Nothing was said there

about the lines of the claims. We never had any

argument over the lines. I didn't talk much at all.

I just listened to what she was saying, what she

said about being satisfied with $300.00 on that as-

sessment work, and then signed the lease. She said
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she was satisfied. We setthul u]) witli lier wlien we

made the cleanii|) Oetober 4, 19;](), and we lold lici-

then we would be oif tlie Minnie JJeneh, and thcji

we were on onr own ground. Slie said—they had a

little talk, Frank Sj)eljack and Miss Reidy—and

she says, "I am glad of it." Speljack said the same

thing.

Cross Examination

I saw those stakes Miss Reidy put out on the

property. I don't know what she claimed. We did

the assessment work for two years. We built a road

on the Minnie Bench, from Potosi down to Tuesda}'

Gulch and right down the Yeager Bench and Gulch

Fraction. We had a lease but it was revoked. We
didn't have a lease at the time we did this work. We
sank a hole on Minnie Bench and cut the line be-

tween Yeager Bench and No. One Above, and then

we hauled wood. We had three men cutting the line,

quite a big line the claim length. To build that

road cost six or seven hundred dollars.

PLAINTIFF'S EXHIBIT I

admitted in evidence and is in words and

figures as follows:

^'Territory of Alaska, Fourth Judicial Divi-

sion, Innoko Precinct—ss. 'Mohn Repo, being

duly sworn, deposes and says:

''I am a co-partner in and of The Ganes

Creek Dredging Co. which consists of Peter

Mesich, Frank Speljack, John Repo and Mike
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Myntti. That the said company during May and

June, 1936, at the instance of Miss Ellen Reidy,

administratrix of the Estate of John Griffin,

deceased, did place upon the following [148]

claims: Minnie Bench, Gulch Fraction and

Yeager Bench, situated on Ganes Creek, a trib-

utary of the Innoko River, in the Innoko Pre-

cinct, Fourth Judicial Division, Territory of

Alaska; some wood and do some prospecting

thereon. That said work was of the value of

over one hundred dollars for each claim and

constitutes the annual assessment work upon

said claims for the year ending June 30, 1936.

''JOHN REPO,
Affiant.

''Subscribed and sworn to before me on Sep-

tember 29, 1936, at Ophir, Alaska.

[Seal] "JESSIE M. HOWARD,
U. S. Commissioner and Notary Public."

"Filed for record at the request of John

Repo on September 30, 1936, at 9 A. M. Re-

corded by Jessie M. Howard, U. S. Commis-

sioner and ex-officio Recorder."

"Certified a true copy thereof of the record

on Page 231, Volume 2, Records of Innoko

Precinct, Fourth Judicial Division, Territory

of Alaska, made December 6, 1936.

[Seal] JESSIE M. HOWARD,
"U. S. Commissioner."
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Pliiiiitiff's Exhibit 1 is the affidavit i filed i"or

this year. We |)ut on between 1200 and 1300 cords

of wood on tliose claims that year. We didn't place

any on the Gulch Fraction because we couldn't get

in there. We prospected on Minnie Bench. The

lease had been promised us by Miss Reidy. I don't

know anything about Mrs. McKinnon's relocation

of this property because I was outside that Sum-

mer.

Redirect Examination

We did not have a lease at the time mentioned by

Mr. McGinn but we were promised one by Miss

Reidy. The time we had this first lease, she can-

celled that lease and so she promised us the same

lease as we had it already as soon as she could get

the clearings from Sankey's estate, so we done the

work. I seen Miss Reidy in Takotna [149] in the

Fall, and she say, ^'You go ahead and put on the

w^ood like you working your ow^n ground." And so

I went on the creek and see the boys, and I went

outside, and then I go see Miss Reidy, and I said,

*'How you going to place wood on the ground?"

And she said, ''You are promised the lease", and we

go to work next spring, and so when I come back

next spring she said she hasn't got any clearings

on that estate, but you can go ahead and start and

she will get the lease. It is getting so far gone, it is

already passed the Minnie Bench before we get the

lease from her next year. But we went ahead and

spent the money getting our stuff ready to o])orate
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these three claims and put the wood and everything

else on before we had any written lease from her.

Recross Examination

Miss Reidy was perfectly satisfied to have us get

off her property in the Fall, October 4, 1936, when

we made the last cleanup—that is what she said.

CHARLES HOLKY
a witness for defendants, testified in substance as

follows

:

I have already testified for plaintiff. Mr. McGinn

asked me about the value of gold mined by my com-

pany after wx took the properties over from the

Ganes Creek Dredging Company, and I told him I

had some memorandum at my hotel on that subject

and was willing to produce it, but he didn't ask me
to bring it.

Q. Can you tell the Court and Jury what

was taken out, approximately, using the aver-

age square foot of production of gold by your

company on Ganes Creek after you took over

from the Ganes Creek Dredging Company?

Mr. McGinn: If the Court please, we object

to that. While that may be proper evidence to

be introduced by the plaintiff [150] in this case,

because we haven't the means of ascertaining

the correct amount that was taken out, yet the
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defendants can't resort to testimony of that

kind because they have it in Ww'w ])o\ve7- to

show the exact amount.

Mr. Clegg: We lia\e no sucli j)()\ver. They

never kept a record of such things.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

HAROLD BYRD
a witness for defendants, being first duly sworn,

testified in substance as follows

:

Direct Examination

I am in the ))usiness of accountancy with the firm

of Kelly & Byrd in Fairbanks, Alaska. I audit

books of account and make reports of my audits.

Q. I will ask you if you have examined the

books of the Ganes Creek Dredgmg Company,

the defendants in this action, submitted to you,

which include a day book, a ledger, and a jour-

nal for the years 1936 and 1937 ?

A. The journal and the ledger, yes sir.

Q. The ledger and the journal. When did

you make the examination ?

A. Last Friday and Saturday.

Q. What was the purpose of the examina-

tion?

A. The purpose was to review the transac-

tions concerning gold recovered in theii* dredg-
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ing operations and sent to the bank and cer-

tain distributions of that gold.

Q. Especially with reference to royalties

paid ? A. Yes.

Q. To the plaintiff in this case, Miss Reidy?

A. That is right.

Q. How did you find the books?

Mr. McGinn: Well, what do you mean,

''How did you fmd the [151] books?" They

gave them to him, I suppose.

Q. How were they kept from the standpoint

of an accountant?

Mr. McGinn: We object to that as immate-

rial, if the Court please. The books, of course,

are not in evidence, and any summary w^ouldn't

be evidence in the case. It is all hearsay. He
can't make a statement from the books. They

are not introduced in evidence.

The Court: Objection sustained.

Mr. Clegg: We note an exception. Your

Honor, the Jury cannot take the books and see

how the things stand from the entries made in

them.

Q. I will ask the witness this question. As-

suming these entries to be correct, what do the

books show as the total production of gold by

the Ganes Creek Dredging Company in the

year 1936 on Ganes Creek?

Mr. McGinn: To which we object, because it

is assuming something not in evidence in the
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case, that these books are correct, or do show

correctly the amount of gold produced.

The Court : Tliere is no dispute about 19;](j

in this case.

Mr. Clegg: I didn't consider there was,

your Honor, but Mr. McGinn refers to this

proposition of assessment work that has been

long since settled.

Mr. McGinn: I don't see where it has been

settled. Far from it.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

Mr. Clegg: The Defendants rest their case

in chief, your Honor.

The Court: I just wish counsel would look

into and give me the benefit of their investiga-

tion as to how the Recorder, or Commissioner,

for the Mt. Mclvinley Precinct has any records

with reference to Ganes Creek. I had the idea

that Ganes Creek was in tlie Innoko Precinct.

[152]

Mr. Clegg: It was in the Second Division,

as I understand it, at time these notices were

recorded.

Mr. McGinn: These records are not in the

possession of the Innoko Precinct?

Mr. Clegg : No, they are in the possession of

the commissioner at McGrath.
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Mr. McGinn: But do they belong there?

Mr. Clegg: I don't care where they belong.

That is where they are now.

The Court: I don't think the certificate by

the wrong commissioner would be at all proper.

I want an investigation. I want you to show he

was the proper commissioner.

Mr. Clegg: Counsel didn't raise that ques-

tion at all.

The Court: I know, but I have to look at

that too. If it is not properly certified, it is

immaterial and the objection sustained to it.

That has to be taken into consideration.

Mr. Clegg: If it can be shown that these

original records, in the office where they might

be supposed to be found at the present time,

were not found there on account of a fire, would

certainly authorize the introduction of these

documents, irrespective of where they were re-

corded.

The Court : I think you would have to prove

the copies. It seems to me you would have to

prove them.

(Discussion on above subject)

(Court adjourned on October 5 at 5:00 P. M.,

until 9 :00 A. M., October 6, 1939, at which time

it was reconvened)

Mr. McGinn: The plaintiff now moves that

plaintiff's Identification, or Defendants' Ex-

hibit No. 3 and Defendants' Exhibit No. 4, that

were provisionally admitted in evidence yester-
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day, be stricken from the records, for the rea-

son that it is irrelevant and immaterial to any

issue in this case; that i1 is too remote and does

not tend to prove, in an}' wa}', the bouiidaries

of tlie claim that was leased by the i)laintiff to

defendants on tlie olst day of July, 19)^6; and,

furthermore, that said certificates of lo- [lo^O

cation are not admissible in evidence for the

purpose of undertaking to prove the boundaries

of the claim, they being not a necessary part of

the notice of location required under the laws

of the United States that were existing at the

time that this action was filed. We further ob-

ject, on the ground, if the Court please, that

this notice describes the property, as being

situated on Ganes Creek, a tributary of the

Innoko River, in the Nulato Mining District,

Territory of Alaska, and a certificate is at-

tached thereto by W. J. Widman, United States

Commissioner for the Mt. McKinley Precinct,

Fourth Division, Territory of Alaska, and it

nowheres appears that he is the proper custo-

dian of these records, and, that being true, and,

as a matter of law, he is not the proper custo-

dian, any certificate by him would have no force

and effect. His certificate for this i3urpose

would be deemed that of a total stranger, and

no effect or credence could be given thereto.

We desire that these objections extend likewise

to Exhibits 3 and 4.
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The Court : The motion will be granted, and

Defendants' Exhibits No. 3 and No. 4 may be

stricken.

Mr. Clegg: We note an exception.

ROBERT LYLE

recalled as a witness for plaintiff, testified on re-

buttal in substance as follows

:

When I made a survey of Minnie Bench, Yeager

Bench, and Gulch Fraction in July, 1937, Miss

Reidy was with me and pointed out the stakes to

me. Charlie Goebel also pointed out the stakes to

me. We went down to his cabin and had quite a

long conversation with him and he described the

stakes to me. His cabin is somewhere dowTi the

creek. We walked up together and he pointed out

the Northeast corner and Northwest corner of the

Yeager Bench to me. He pointed out to me the

Northwest corner stake and this stake (indicating)

which is [154] not the Northw^est corner of the

Yeager but which he informed me was the North-

west corner. This stake is approximately 518 feet

from the Northwest corner of the Yeager. He re-

fused to go any further up the creek with me, and

so he told me about this stake here, the southeast

corner of the Yeager, and the southwest corner.

Later on he did come up the creek when I was up

here with the transit and pointed out this stake, and

he also pointed out a stake across the creek. He
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said this was the original Northwest corner of tiie

Minnie and this was the original Northeast corner

and at some later time the Gulch Fraction had been

staked oft* of the Minnie Bench and lie described

this stake in his cabin, although he didn't come up

that far.

Cross Examination

Goebel didn't point out the Northeast corner

stake of the Yeager Bench to me. He x)ointed out a

stake which he claimed w^as the Northeast corner. I

don't i-emember his exact words but the context of

his statement was that it was the Northeast corner.

What he actually said was something I can't re-

member. About the other corner that I describe as

the Northwest corner of the Yeager Bench, he told

me that was not in exactly the original position but

it was just as near as he could tell me where it was.

He told me also that it was the corner of No. One

Above and of Discovery. He also pointed out the

Southeast corner of the Yeager when he was there

at the stake and said it was the original Northeast

corner of the Minnie. He pointed out the Southwest

corner of the Yeager from the Southeast corner

from where we were standing, but he didn't go over

there. I don't remember whether he said anything

about that stake belonging to No. One Above Dis-

covery or not.

I can't tell you when we left Fairbanks to go

down there to do this surveying, either the first or

second of July. Goebel did not point out any stakes
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of the Minnie Bench to me. He described them verb-

ally but he didn't go on the ground. I don't remem-

ber saying he pointed out stakes of the Minnie

Bench.

I knew that this Yeager claim was known as the

Yeager Bench [155] claim, and I claim now that

Goebel pointed out the tract that I have displayed

on Plaintiff's Exhibit C as the Yeager Bench and

I saw that that was on the creek bed, but it didn't

occur to me or strike me as being peculiar that there

was some contradiction between the name of the

claim as the Yeager Bench and the tract that he

had indicated to me as a creek claim.

I asked him to go up with me to the Southeast

corner of the Minnie but he didn't w^ant to go. He
described where it was in Tuesday Gulch and said

there were two stakes there and the Minnie stake

was the easterly stake. I located it. There were no

markings on the stake. Mr. Goebel didn't point out

any stakes of the Minnie Bench to me. He pointed

out the four corners of the Yeager Bench.

ELLEN REIDY

the plaintiff, recalled as a witness in her own behalf,

testified on rebuttal in substance as follows

:

Direct Examination

I was with Mr. Lyle w^hen he surveyed these

three claims. Charles Goebel, in the presence of Mr.
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Lyle and myself, while we were standing at the

Southeast corner of the Yea^er Bench, as shown on

Plaintiff's Exhibit C, })ointe(l out what he said was

the Southeast corner, and he also j)ointed out what

he said was the Southwest corner. He pointed to

Corner marked No. 2 of Yeager Bench on Plain-

tiff's Exhibit C.

At the time we signed the lease at Oi)liir, 1 liad

no conversation with Mr. Repo that the value of

the assessment work done upon these claims was

$600.00 or that they would be willing to accei)t

$300.00, and that I agreed that that was satisfac-

tory. There was no conversation about the $300.00

or $600.00 or any conversation on the subject of

assessment w^ork. [156] I had no conversation with

Mr. Repo or with any other member of the Ganes

Creek Dredging Company in regard to doing as-

sessment work upon that property for the year

July 1, 1935, to July 1, 1936.

Q. State whether or not you ever author-

ized any member of the Ganes Creek Mining-

Company to do the assessment work on this

property. A. I did.

I think I have seen Hans Erickson twdce aromid

—once in Takotna and once in Ganes Creek. I

never employed him or authorized him to put in

stakes, establish the stakes, or corners of the Min-

nie Bench, Yeager Bench, or Gulch Fraction. I

never agreed to pay him anything for such kind of
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work. For two years he was trying to force the pay-

ment of $20.00 but I didn't know what it was for.

I never paid him anything. If he fooled around with

the stakes I didn't know anything about it.

I never had any conversation with Mr. Repo or

Mr. Speljack about the time the mining operations

were concluded in October, 1936, in which they told

me they were through with my ground and I replied

it was satisfactory to me and that I was glad to get

rid of them.

Cross Examination

Q. I think you testified previously in this

case with reference to the original Complaint

that you filed and swore to on the 7th of

August, 1937, did you not? A. Yes.

Q. I will show you this document here and

ask you to read that first and second paragraph.

A. A¥ell, that was

Q. Well, just answer the questions. Miss

Reidy. Now, you have read the first and second

paragraphs of the original Complaint filed in

this action on August 7, 1937. I will ask you

this question: Did you not

Mr. McGinn: We object to it, if the Court

please. This is the same matter that your

Honor moved on before when she was on the

stand, upon the question of the appointment of

[157] administrators. It is the same matter that

was ruled on, the same two paragraphs.
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Mr. Cle.i^^: YoUT Honor, 1 askod yx'T'inission

of the Court lo recall llic wiliicss I'oi' rui'llici-

cross examination, and it is pursuant to tiiat

permission that I ask this question.

The Court: What is the question you wajit

to propound to the witness?

Mr. Clegg": I want to liave this in tlie rec-

ord, your Honor, that defendants now desire to

ask the witness upon the stand, the plaintiif in

the action, the following question

:

Q. Is it not true that your first Complaint,

filed in this action, after reading the same over

on the witness stand and with which you are

now familiar, that you stated as follows:

''That at a period of time commencing

The Court: Do you want to read it to her?

Mr. Clegg : Yes, your Honor.

The Court: The objection to the question

will be sustained.

Mr. Clegg: We note an exception. Well,

may we have the Court's permission to copy in

the record the verbatim paragraphs one and

two, and so to show without reading it, the

question that I intended to propomid to the wit-

ness, and to which question the Court sus-

tained an objection?

The Court: Surely.

Mr. Clegg: (Continuing):

"I.

"That at a period of time commencing

about the year 1907, the said John Griffin
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went upon Ganes Creek, a tributary of In-

noko River in the said Division and Terri-

tory and acquired title for himself to three

adjoining mining claims called 'Minnie

Bench' R. L., the 'Yeager Bench' R. L., and

the 'Gulch Fraction' R. L. ; that thereafter

and about up to the time of his death (which

occurred [158] on the 17th day of April,

1932) the said John Griffin resided on the

Minnie Bench; that on the date of the death

of the said John Griffin he was the owner of

the said mining claims and afterwards this

plaintiff was appointed as administratrix of

the said estate and thereafter duly qualified

as such and is now the qualified and acting

administratrix thereof.

"II.

"That as such administratrix and on be-

half of the estate of the said John Griffin she

did on the 31st day of July, 1936, enter into

a lease in writing with these defendants,

mining copartners as aforesaid, for a period

of three years from its date of the three min-

ing claims described above, reserving to her-

self as royalty 10% of the first $25000.00 in

value of gold mined out and 12%% of the

values of gold realized in addition thereto a

copy of which lease is hereto attached marked

'Exhibit A' and made a i^art of this first

cause of action."



FRANK SPELJACK

OTio of tli(» (let'endaiils, i-ccalkHl Coi- ruillici- cross

examination, testified, in substance, as follows:

Further Cross Kxaniination

Plaintiff's Identification 6 is a letter, dated June

13, 1936. We merely refused to record the annual

labor. 1 stat(Hl in the letter: "Now Miss Reidy, I

want to tell you that you had better g'et a man out

here and do the annual assessment on your ground

at once, as you only have the balance of this month,

and it is therefore that I am writing this letter to

notify you in time so that you will not jeopardize

the ownership of it. There are people here who may
relocate your ground, if the annual labor is not per-

formed." [159]

Further Redirect Examination

Q. Isn't it true that you stated in the para-

graph just following the one read to you from

this letter, marked Plaintiff's Identification 6,

as follows: "We also wish to withdraw our

standing offer of a 10 per cent lease from now

on, on your property, as we have expended a

lot of money in getting ready for your ground

only to find that it was for naught '

' ?

Mr. McGinn: To which we object on tlie

grounds that it is a self-serving and not proper

cross examination, and irrelevant and immate-

rial.

The Court: Objection sustained.

Mr. McGrimi : We rest if the Court j)lease.
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CHARLES GOEBEL
a witness for defendants, testified on surrebuttal,

in substance, as follows:

I did not go with Robert Lyle to any stakes of

the Yeager Bench when he was on Ganes Creek in

July, 1937. I explained the stakes to him right there

in my cabin. I didn't go to the corner posts at all.

I did not tell him at that time in my cabin, or any-

where else, that the Northwest corner stake of the

Yeager Bench was out on the creek bed. Our con-

versation was in my office at Maki Gulch, where I

was working. I never left that office.

(Both Sides Rest)

Mr. Clegg: At this time, your Honor, we renew

our motion made at the close of plaintiff's case in

chief for an instructed verdict in favor of the de-

fendants upon all the grounds urged in said motion,

without repeating them, and upon the following

grounds : That the proof now submitted to the Court

shows an entire variation. The proof now sub-

mitted to the Court by the plaintiff shows an en-

tire variation from the pleadings in the case and it

shows that the plain- [160] tiff 's case is now claimed

to rest upon the principle that the plaintiff* and

the defendants entered into a parole agreement in

which, without any preliminary arrangements what-

soever on the part of the four defendants, members

of the Ganes Creek Dredging Company, whereby

I
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the i)laintiff claims tliat llic roui- cci-lain fla^s oi-

posts to which she waved when she was talking' with

the witness Speljack, in llie Montli of July, Ifi.'Ui,

at a j)oint below the cb-ed^e on (lanes Creek where

it was tlien workini^-, designated in tlie testimony

in evidence, as the sont Invest corner stake of the

Minnie Bench, and lliat at that time there WTre no

marks or monuments or designations of any kind

indicatmg what she claimed to be the lines of tlie

Minnie Bench ; and it is the contention of the plain-

tiff that, at that time, the defendants, through tlie

defendant Speljack, consented to that designation

and that at that time, conceding it to be true what

the plaintiff claims, that she attempted to designate

a certain tract of land which was then owned, to her

knowledge, by Nels J. Vibe, Mrs. O'Donnell, and

the Ganes Creek Dredging Company under valid

locations, and that no acquiescence, or consent, or

agreement, was had by her of said co-owners of said

tract of land, which was known as Number One

Above Discovery on Ganes Creek, and that no eon-

sent, at any time, or acquiescence was obtained on

the part of the defendants, John Repo, Mike Myntti,

or Peter Mesich, three co-owners and partners of

the partnership known as the Ganes Creek Dredg-

ing Company.

We further ask for a directed verdict, not only

on those groimds, but because of the fact that it

appears from all the testimony introduced that, at

the time of the signing of the lease upon which this

action is based, the defendants had no conscious
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apprehension whatever of the fact that they were

not leasing or accepting a lease of premises known

as the Yeager Bench, Fraction Gulch, and Minnie

Bench, which were, at that time and for thirty years

prior thereto had been, well-known in the commu-

nity amongst the miners of Ganes Creek, located

upon the right limit bench of Ganes Creek and not

upon the creek valley, and that in signing the lease

these defendants were fully aware of the locality of

what is known as the Yeager Bench, [161] Gulch

Fraction, and the Minnie Bench, and they accepted

the lease reading ''Yeager Bench", "Gulch Frac-

tion", and "Minnie Bench" with full knowledge

and belief, on the part of each of them, that the

property the plaintiff claims to have leased to them

was located on the bench ground, on the right limit

of Ganes Creek, and nowhere else, excepting the

strip of land constituting about one-third of the

Minnie Bench, which extended over the creek valley

of Ganes Creek, running from what is known in the

evidence as the common corner of the Yeager

Bench, the Gulch Fraction, and the Minnie Bench,

Number One Above Discovery and Number Two

Above Discovery creek claim on Ganes Creek, and

thence from what point, running in a southerly di-

rection to the stake which is known in the evidence

as the southwest corner of the Minnie Bench, on

the valley of Ganes Creek about 250, 275, or 300

feet in a westerly direction from the base of the hill,

opposite to that point where the stake was located,

concerning which, as shown by the evidence, the



Mike Myniti, et ah 2r/,)

aT.ufiunent occurred between tlie j)laiiitiff and Frank

Speljack, ])i-i()r to the time tlie lease was entered

into, and, aFtei- such stake had been cut (h)\vii by

Mr. McGuire, who appears as a witness foi- the

plaintiff, without the knowledge, consent, or accpii-

escence of the defendants in this action.

We further ask I'oi' an instructed verdict on the

part of tlie defendants because of the fact that the

testimony, the uncontradicted testimony, shows that

all royalties claimed by the plaintiff for tlie ()i)era-

tions conducted by the defendants in the year 19136

have been fully paid and discharged and present no

issue to be determined by the jury with reference

to any operations conducted in the year 1936.

We further ask for a directed verdict on the

ground that all the evidence introduced here on the

part of the plaintiff is insufficient to establish a

parole, or any other, agreement, whereby the Jury

would be warranted in returning a verdict for the

plaintiff, with reference to the alleged tract of land

now shown on plaintiff's Exhibit '^C". [162]

We further ask for an instructed verdict in

favor of the defendants U])on the ground that at

the time this oral agreement was entered into, as

claimed by the plaintiff, that the territory, the en-

tire territory, now claimed by her as the Yeager

Bench, the Gulch Fraction, and the Minnie Bench

covers and overlaps well-known mining claims, long

established on Ganes Creek, in the Innoko Precinct,

that is to say, since the year 1907, u])on which other

various persons have since that time, they and their
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predecessors have claimed valid rights thereto by

virtue of continuous occupation and possession;

and it does not appear from any evidence that has

been introduced here that the plaintiff, at any time,

obtained the consent, acquiescence or agreement, on

the part of such owners and claimants of those

tracts, and that the rendering of a verdict in this

case as shown by the plaintiff, would overthrow all

the rights of such persons, whose names are not

now particularly known to the defendants and un-

settle the entire mining titles of the miners on

Ganes Creek.

We further request a favorable action from the

Court on this motion for the reason and upon the

ground that it appears clearly from all the evidence

in the case that the plaintiff, at no tune, attempted

to acquire any valid rights whatsoever to either of

the tracts of land now claimed by the plaintiff in

this action, as shown by plaintiff's Exhibit "C",

and that the defendants, at the time the lease was

entered into, upon which this action is based, had

no conception, idea, or belief, or notice of any kind,

that the plaintiff was either, in fact or in her own

mind, in the belief that she was leasing to them the

tracts of land now claimed by her by the evidence

presented in this case.

For all these reasons, we think the Court should

deliberate on this matter very carefully and consid-

erately and grant the motion.

In the event that the Court does not see fit to

grant this motion, under the law and the evidence,
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the dorendants move, as an alternative, that tlie

Court witlidi-aw from the jnrv all considei-atioii

[l()!i] whatever as lo llic cliai-aclcr and coihIucI of

any ope rat ions hij the defendants upon these

properties during the year 1936; that there is ab-

solutely no evidence in the ease warranting any

issue with reference to the operations of the defen-

dants in the year 1936 now before the Court and

Jury; no evidence has been introduced except evi-

dence to the effect that all royalties provided for

under the lease, upon which this action is based,

were fully paid to the plaintiff in this action at the

time of each cleanup upon the premises, during the

year 1936, at which times she was invariably pres-

ent, in company with Charles Goebel as her personal

representative and agent for that purpose.

The Court : The motion will be denied.

Mr. Clegg: We note an exception.

The defendants before the Court charged the

jury prepared and submitted to the Court certain

instructions wiiich defendants requested the Court

to give to the jury, among which requested instruc-

tions were the following:

1.

You are instructed that where adjoLning

lands are held in common by different persons,

no valid agreement can be entered into between

them defining any disputed boundary or bomi-



262 Ellen Reidy vs.

daries unless by positive consent, knowledge,

and acquiescence of the respective owners of

such lands.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed by the Court.

2.

You are instructed that a verbal agreement

by one of several co-owners in a tract of land

with the owner of adjoining land to define any

disputed boundary or boundaries between such

adjoining lands is not valid or binding upon

[164] any of the parties to such agreement un-

less all of the co-owners in said adjoining lands

consent thereto.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

3.

You are instructed that before a verbal agree-

ment defining the bomidary or boundaries be-

tween adjoining lands could be entered into,

there must have been first an actual dispute in

existence with reference to such boundary or

boundaries.

which instruction the Court refused to give, to the

refusal of which the defendants then and there

excepted, and an exception was allowed.
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4.

You are instructed that a verbal agreement

between adjoining- landowners designed to es-

tablish a boundary lin(; between their respective

lands must be followed by acquiescence and

possession on the part of all of them, in ac-

cordance with said agreement.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception w^as allowed.

5.

You are instructed that even if owTiers of ad-

joining lands, between which there is a dis-

puted boundary line, agree upon a dividing line

know^ing that it is not the true line and with a

purpose of thereby transferring from one of

them to the other a body of land, which said

owners know^ that the true line does not em-

brace, such an agreement can not be enforced.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

6.

You are instructed that land can not be con-

veyed from one adjoining owner to another ad-

joining land owner by the device of changing

the marks or monuments which define any

[165] limits of said land sought to be affected

by a verbal agreement.
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which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

7.

You are instructed that no member of a

voluntary partnership consisting of four per-

sons has authority to enter into a verbal agree-

ment affecting a dividing line between the

lands of such partnership and any other per-

son claiming adjoining lands unless all mem-
bers of the partnership have actual knowledge

of such agreement and consent thereto or ac-

quiece therein.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

8.

You are instructed that the lease upon which

this action is based on the part of plaintiff fails

to describe with any certainty or particularity

whatever the alleged mining claims leased by

plaintiff to defendants. And if you find and be-

lieve from all the evidence in this case that it

was the intention of i^laintiff to lease, let, and

demise certain mining claims to defendants and

that the defendants were misled in entering

into such a lease by mistake, inadvertence, or

ignorance on their part, or on the part of

either of them, the jury should consider the
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omission of any definite or particular descrip-

tion of the lands leased in determining vvliether

or not defendants actually- knew and under-

stood the boundaries of tlie niiniiio- claims

named, but not otheiwise described, in said

lease.

which instruction the Court refused to give, to the

refusal of which the defendants then and thei-e ex-

cepted, and an exception was allowed.

9.

You are instructed that the jury should not

consider in any regard any evidence introduced

on the trial of this [166] case regarding the

operations of defendants ui)on the claims

named in said lease from plaintiff to defen-

dants for the year 1936, or concerning the

amount of gold output or recovery of gold de-

rived from said claims during the year 1936,

in arriving at a verdict in this case.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception w^as allow^ed.

10.

You are instructed that if you find and be-

lieve from all the evidence in this case that de-

fendants, during the year 1937, were not oper-

ating upon any of the mining claims named in

the lease from plaintiff to defendants upon



266 Elleyi Beidy vs.

which this action is founded, your verdict

should be for the defendants.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

11.

You are instructed that if you find and be-

lieve from a preponderance of the evidence in

this case that, after the execution by the parties

to this action of the lease upon which this ac-

tion is founded, the defendants did not mine

or operate upon the ground named and desig-

nated in said lease during the year 1937, and

within the boundaries of the claims designated

and named in the lease, you should return a

verdict for the defendants.

which instruction the Court refused to give, to the

refusal of which the defendants then and there ex-

cepted, and an exception was allowed.

12.

You are instructed that, according to the

issues made by the pleadings in this case, there

is no issue presented to the jury for determina-

tion regarding a boundary line or boundary

lines and you should not consider the bounda-

ries of the claims named in the lease upon

which this action is [167] founded except as

said claims are therein described.
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which instruction the Court refused to give, to the

refusal of which the defendants tlu^n and there ex-

cepted, and an exception was allowed.

Thereupon the Court instructed the jury as fol-

lows :

INSTRUCTIONS TO THE JURY
1.

You are instructed that where placer mining-

claims are leased and the lessee goes into possession

under said lease and does not surrender up such

possession to the lessor, he, the lessee, is estopped

to deny the title of his lessor to such leased prem-

ises.

So, in this case, if you should believe that a pre-

ponderance of the evidence shows that the ground

mined by the defendants in the mining season of

1937 was within the bomidaries of the mining claims

mentioned in plaintitf's Amended Complaint, as

the boundaries of said claims existed at the time

of the execution of said lease, to wit, July 31, 1936,

then you should henceforth consider said ground as

a part of the leased premises in your further con-

sideration of this case.

In deciding what the bomidaries of said leased

premises were on the 31st of July, 1936, you should

take into consideration all of the evidence admitted

in the case, includmg admissions against interest

by any of the parties as to such boundaries, if any

such admissions have been proven.
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If the evidence as to any of the above-mentioned

matters is equally divided or preponderates against

said area mined in 1937 being within the boundaries

of said leased premises, you should find that said

area was not within said leased premises in your

further consideration of this case. [168]

2.

If, under the preceding instruction, you find that

the groimd mined by the defendants during the

year 1937 was a part of said leased premises, you

should ascertain, by a preponderance of the evi-

dence, the value of the gold dust, and so forth,

mined and recovered from said leased premises by

the defendants during the year 1937, and you should

find in favor of the plaintiff for 12%% of said

value, together with interest thereon at the rate of

six per cent per annum from the close of the min-

ing season of 1937.

If, imder instruction No. 1, you do not find that

the ground mined by the defendants during the

year 1937 was a part of said leased premises, you

should find the issues joined in favor of the defen-

dants and against the plaintiff, except that you

should consider the question mentioned in the in-

struction following.

3.

It is admitted by the parties that from the min-

ing operations of the defendants during the year

1936 gold dust of the value of $300.00, which was

due and owing to the plaintiff as royalty, was re-
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taiiicd by the d(ireii(lauts, uiidci- llic allc^'atioii lliat

it was owing" to tlicni foi* assessment work alleged

to have been done by iJieni on said Minnie Jiench,

Guleh Fraction, and Yeag-er Bench at tlie instance

and request of the plaint iff and u{)on lier agree-

ment to })ay i'or the same.

If you believe tliat a preponderance of tlie evi-

dence in the case shows that the plaintitf authorized

the defendants to do assessment work upon said

claims, agreeing to pay for the same, and, if you

further believe that a predonerance of the evidence

shows the defendants did anmial labor ui)on said

placer mining claims in the value of $300.00, then

you should find that there is nothing due the plain-

tiff from the defendants from the mining operations

of the defendants for the year 1936. If, however,

the evidence as to any of the above-mentioned alle-

gations is equally divided or preponderates in favor

of the plaintiff, then you should find that the sum

of $300.00 is [169] due the plaintiff from the de-

fendants from their mming operations during the

year 1936, together with interest thereon at the rate

of six per cent per amium from the 4th day of

October, 1936, and such sums should be added to

the sum, if any, you fhid due plaintiff mider in-

struction No. 2.

4.

You are instructed that when the nature of a

wrongful act is such that it not only intlicts an

injury, but takes away the means of proving the

nature and extent of a loss, the law will aid a re-
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covery against the wrongdoer, and supply the de-

ficiency of proof caused by his misconduct by mak-

ing every reasonable intendment against him and in

favor of the party injured. A man who willfully

places the property of others in a situation where

it cannot be recovered, or its true amount or value

ascertained, by mixing it with his own, or in any

other manner, will consequently be compelled to

bear all the inconvenience of the uncertainty or

confusion which he has produced, even to the ex-

tent of responding for the highest value at w^hich

the property can reasonably be estimated.

In this case, if you find that a preponderance

of the evidence shows that defendants mined any

part of the leased premises during the mining sea-

son of 1937, then I instruct you that, for the pur-

pose of ascertaining the value of the total amount

of gold so mined, you will have a right to consider

all of the evidence in the case and to fix the value

of the gold mined at such sum as a preponderance

of the evidence of the case reasonably shows it to be.

4(a).

You are instructed that all questions as to the

appointment of Ellen Reidy as administratrix of

the estate of John Griffin, deceased, the authority

of Ellen Reidy to make the lease in question in this

cause and to bring this action, need not be consid-

ered by you as the same have been eliminated from

the case by the conditions arising and the decisions

of the Court relative thereto.
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5.

You are instructed as follows: [170]

1. M'hat by " prei)onderance of evidence" is

irieaiit the amount of evidence which taken on tlie

wliole produces the stronger impression upon tlie

minds of the jury and convinces them of its truth

when weighed against the evidence in opposition

thereto.

2. That you should not consider any evidence

sought to be introduced, but excluded by the Court,

nor should you consider any evidence that has been

stricken from the record by the Court.

3. That it is manifestly imi)ossible for the Court

to cover the law of this case in a few instructions

and that, therefore, you should consider all the in-

structions together and not disconnectedly.

4. That you should endeavor to agree upon a

verdict and should calmly reason with your fellows

with the view of arriving at a verdict. You should

not refuse to agree from pride of opinion, nor

should you surrender any conscientious views

founded on the evidence or lack of evidence.

6.

You are instructed that the laws of the Territory

of Alaska lay down the following general rules for

your guidance as to the value of evidence, to wit

:

1. That your power of judging the effect of evi-

dence is not arbitrary, but to be exercised with legal

discretion and in subordination to the rules of evi-

dence.
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2. That you are not bound to find in conformity

with the declarations of any number of witnesses

which do not produce conviction in your minds

against a less number, or against a presumption or

other evidence satisfying to your minds.

3. That a witness willfully false in one part of

his testimony may be distrusted in others.

4. That when the evidence is contradictory, the

finding shall be in accordance with the preponder-

ance of the evidence.

5. That evidence is to be estimated not only

by its own intrinsic weight, but also according to

the evidence which it is in the power of one side to

produce and of the other to contradict; and, there-

fore, [171]

6. That if the weaker and less satisfactory evi-

dence is offered when it appears that stronger and

more satisfactory was within the power of the

party, the evidence offered should be viewed with

distrust.

7. That oral admissions of a party should be

viewed with caution.

7.

Pursuant to the foregoing Instructions, I have

prepared three forms of verdict, which are self-

explanatory, for you to take into your jury room.

You should fill in the blanks pursuant to the in-

structions heretofore given you. You should elect

a Foreman and by him sign the verdict upon which

you unanimously agree and return it into the court

as your verdict.
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Herewith J hand you these Instructions for your

gui(huice, together witli tlie exhibits that have been

introchiced in evidence, and the pleadings in the

case, and the forms of verdict above-mentioned.

Return all of* these and the unused forms oi' verdict

into court with your verdict.

Dated at Fairbanks, Alaska, this 7th day of Oc-

tober, 1939.

HARRY E. PRATT,
District Judge.

[Title of District Court and Cause.]

VERDICT

We, the Jury, duly empaneled and sworn to try

the above-entitled cause, do, from the law^ and the

evidence therein, find in favor of the plaintiff and

against the defendant on the issues joined herein

and that there is owning to the plaint iif from the

defendants the sum of $ for royalty from

mining operations during the years of 1936 and

1937, together with interest thereon.

Done at Fairbanks, Alaska, this day of Oc-

tober, 1939.

Foreman. [172]

>
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[Title of District Court and Cause.]

VERDICT

We, the Jury, duly empaneled and sworn to try

the above-entitled cause, do, from the law and the

evidence therein, find as follows:

(a) That the plaintiff is entitled to recover from

the defendants for gold dust unlawfully withheld

from her by the defendants from mining operations

upon the leased premises during the year 1936 the

sum of $300.00; with interest thereon from October

4, 1936, at 6% per annum;

(b) That the defendants, during the mining sea-

son of 1937, did not conduct mining operations upon

the leased premises mentioned in plaintiff's

Amended Complaint.

Done at Fairbanks, Alaska, this day of Oc-

tober, 1939.

Foreman.

[Title of District Court and Cause.]

VERDICT

We, the Jury, duly empaneled and sworn to try

the above-entitled cause, do, from the law and the

evidence therein, find the issues joined in favor of

the defendants and against the plaintiif and that no

sum of money is owing from the defendants to the

plaintiff.

Done at Fairbanks, Alaska, this day of Oc-

tober, 1939.

Foreman.
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Tluit iinniediatoly after the Court had concluded

reading its instructions to tlie jury and before the

Jury retired and in their })resence, tlie defendants

objected and excepted to tlie refusal of the Court

to submit to the jury defendants' requested instruc-

tions, and objected and excepted to certain instruc-

tions given by the Court to [173] the Jury as fol-

lows:

The defendants excepted to the first paragraph

of Instruction No. 1, reading as follows

:

"You are instructed that where placer min-

ing claims are leased and the lessee goes into

possession under said lease and does not sur-

render up such possession to the lessor, he, the

lessee, is estopped to deny the title of his lessor

to such leased premises."

upon the ground that the same is speculative and

argumentative and is not supported by any testi-

mony in the case whatsoever, and does not appro-

priately advise the jury on the principle of law

involved therein, which exception was allow^ed by

the Court.

Defendants excepted to the first paragraph of

Instruction No. 1 on page 2 of the Court's Instruc-

tions to the Jury, reading as follows

:

''In deciding what the boundaries of said

leased premises were on the 31st of July, 1936,

you should take into consideration all of the

evidence admitted in the case, including admis-

sions against interest by any of the parties as
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to such boundaries, if any such admissions have

been proven."

upon the grounds that said paragraph segregates

and points out unduly any portion of the evidence

which might be construed as inchiding admissions

against interest and against any party as to such

boundaries, and is prejudicial in that regard, and is

not founded upon any direct evidence in the case

and is outside of the issues of the case as framed

in the pleadings, which exception was allowed by

the Court.

Defendants excepted to the first paragraph of

Instruction No. 2, reading as follows:

"If, under the preceding instruction, you find

that the ground mined by the defendants during

the year 1937 was a part of said leased prem-

ises, you should ascertain, by a preponderance

of the evidence, the value of the gold dust, and

so forth, mined and recovered from said leased

premises by [174] the defendants during the

year 1937, and you should find in favor of the

plaintiff for 12%% of said value, together with

interest thereon at the rate of six per cent per

annum from the close of the mining season

of 1937."

upon the ground that said paragraph assumes that

any premises were leased to the defendants and

gives that feature more prominence in the instruc-

tion than any other asserted fact in the case on
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holiali* of flic |)l;nii1i1T wliicli it is atteiiii)t('(l to ])e

proven, niid Hint it is wliolly outside of tlic issues

of tlie case us fraiuecl in the pleadings and outside

of tli(^ issu(\s as frauKMl l)y tlie evidence in the case,

if tii(U'(> were such, which ('Xcc])tion \v;is allowed

by tlu^ Court.

Defendants excepted to the secoud ijai-a^rajjli of

Instruction No. 3, reading as follows:

*'If you believe that a preponderance of the

evidence in the case shows that the plaintiff

authorized the defendants to do assessment

work upon said claims, agreeing to pay for the

same, and, if you further believe that a pre-

ponderance of the evidence shows the defend-

ants did annual labor upon said placer mining

claims in the value of $300.00, then you should

find that there is nothing due the plaintiff from

the defendants from the mining operations of

the defendants for the year 1936. If, however,

the evidence as to any of the above-mentioned

allegations is equally divided or prei)onderates

in favor of the plaintiff, then you should find

that the sum of $300.00 is due the plaintiff from

the defendants from their mining operations

during the year 1936, together with interest

thereon at the rate of six per cent per amium
from the ith day of October, 1936, and such

sums should be added to the sum, if any, you

find due plaintiff under instruction No. 2."

upon the ground that the amount of money men-

tioned in said instruction was not in issue in the
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case and that the claimed debt due by the plaintiff,

as shown by the testimony, was a debt arising, on

the [175] part of the defendants due from the

plaintiff, prior to the execution of the lease sued

upon and is improperly included by the Court in

this instruction, or in any other instruction; and

upon the further ground that said instruction is er-

roneous in that it states as follows: ''If, however,

the evidence as to any of the above-mentioned alle-

gations is equally divided or pi'eponderates in favor

of the plaintiff, then you should find that the sum

of $300.00 is due the plaintiff from the defendants

from their mining operations during the year 1936",

w^hich is an erroneous statement of the law, author-

izing the jury to find a verdict for the plaintiff if

the allegations mentioned are clearly divided be-

tween plaintiff' and the defendants, whereas the in-

struction should have stated that if such a situa-

tion arises in the minds of the jury, their verdict

should be for the defendants; and upon the further

ground that this is an action for the cancellation

of a lease and for the recovery of royalty and is

not an action to recover any debt due, or claimed

to be due, which exception was allowed by the Court.

Defendants excepted to the first paragraph of

Instruction No. 4, reading as follows

:

"You are instructed that when the nature

of a wrongful act is such that it not only inflicts

an injury, but takes away the means of proving

the nature and extent of a loss, the law will aid
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a recovery against llic wiongdoer, and sni)i)ly

the deficiency of proof caused l)v liis misconduct

by making every reasonable intendment against

liim and in favor of tlie ])arty injured. A man

who willfully j)laces the i)roperty ol' others in

a situation where it cannot be recovered, oi*

its true amount or value ascertained, by mix-

ing it with his own, or in any otlier manner,

will consequently be compelled to hear nil tlie

inconvenience of the uncertainty or confusion

which he has produced, even to the extent of

responding for the highest value at which the

property can reasonably be estimated."

u])on the following grounds: That said principle

of law, attempted [176] to be set forth, is abstract

and speculative, and is not a correct principle of

law applicable to, or raised by, the issues in this

case, either by the framed pleadings or by the evi-

dence inti'oduced; that it is highly prejudicial to

the right of the defendants herein for that reason,

and that it has no applicability whatsoever to any

of the issues in this case, which exception was al-

lowed by the Court.

Defendants excepted to the second paragraph of

Instiaiction No. 4, reading as follows:

*'In this case, if you find that a preponder-

ance of the evidence shows that defendants

mined any part of the leased premises during

the mining season of 1937, then I instruct you

that, for the purpose of ascertaining the value
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of the total amount of gold so mined, you will

have a right to consider all of the evidence in

the case and to fix the value of the gold mined

at such sum as a preponderance of the evidence

of the case reasonably shows it to be."

upon the ground that the same is a continuation

of an abstract and speculative principle of law,

having no applicability whatsoever to the framed

issues of this case, but is entirely outside of the

issues, and it is not even within the issues, if any,

framed by the evidence in the case ; that no evidence

whatsoever was introduced on the part of the plain-

tiff showing, or tending to show, what the value of

the gold mined from the alleged leased premises

in the year 1937 was, which exception was allowed

by the Court.

Defendants excepted to Instruction 4 (a), and

the whole thereof, reading as follows

:

"You are instructed that all questions as

to the appointment of Ellen Reidy as adminis-

tratrix of the estate of John Griffin, deceased,

the authority of Ellen Reidy to make the lease

in question in this cause and to bring this ac-

tion, need not be considered by you as the same

have been eliminated from the case by the con-

ditions arising and the decisions of the Court

relative thereto."

ui3on the ground that such instruction is entirely

outside of the ad- [177] mitted evidence in the case

and merely tends to confuse the jury, all evidence

in connection with said matter having been excluded
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by 11)(» Court on llic trial, wliicli exception was al-

lowed by the Court.

Defeiulants ex('e])t(Hl to the Instructions as a

whole uj)on the ground that the instructions as

a whole do not attempt to define, in any instruction

given, tlie issues between i)laintiff and defendant

sufficiently to enable the jury to render a true ver-

dict according to the law and the evidence in this

case, and are wholly insufficient to advise the jury

upon the controlling ])rinciples of law governing

the case, and an exception was allowed by the Court.

Defendants excepted to the submission to the jury

of the form of verdict reading as follows:

"VERDICT

''We, the Jury, duly empaneled and sworn

to try the above-entitled cause, do, from the

law and the evidence therein, find as follows:

''(a) That the plaintiff is entitled to re-

cover from the defendants for gold dust unlaw-

fully withheld from her hy the defendants from

mining oj)erations upon the leased premises

during the year of 1936 the sum of $300.00;

with interest thereon from October 4, 1936, at

6% per annum;

"(b) That the defendants, during the min-

ing season of 1937, did not conduct mming op-

erations upon the leased premises mentioned in

plaintiff's Amended Complaint."

upon the ground that it does not exclude from the

findings of the jury the question of whether or not
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the defendants owe the plaintiff the sum of $300.00,

as it should do, there being no evidence whatever

on the trial of the case showing, or tending to show,

that said sum of money is any more than an alleged

debt claimed by the plaintiff which the entire testi-

mony shows was incurred by the defendants long

prior to the institution of this action, and it has

no reference whatever to any royalty due, or claimed

to be due, from any operations conducted by the

defendants, and an exception was allow^ed by the

Court. [178]

Now, therefore, in furtherance of justice and

that right may be done, defendants present the

foregoing as their Bill of Exceptions in this case

and pray that the same may be settled and allowed,

signed and certified by this Court, in the manner

provided by law.

CECIL H. CLEGG
Attorney for Defendants

Due service of the foregoing Bill of Exceptions,

by receipt of a copy thereof, is acknowledged March

23, 1940.

JOHN L. McGinn
By JULIAN A. HURLEY

Attorney for Plaintiff

[Endorsed] : Filed in the District Court Terri-

tory of Alaska, 4th Div. Mar 23 1940 John B. Hall

Clerk. Filed in the District Court Territory of

Alaska, 4th Div. May 13 1940 John B. Hall

Clerk. [179]
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[Title of District Coiiit i\\u\ Cause.]

ORDER SETTLING AND ALLOWING BILL
OF EXCEPTIONS

Be it remembered that upon this 13th day of May,

1940, the same bein^ one of the days of tlie general

February, 1940, term of this Court, tlie matter of

settling" the Bill of Exceptions in the above-entitled

cause came on regularly for hearing and the Court

being duly advised in the premises,

It is hereby ordered, adjudged, and certified as

to said Bill of Exceptions, consisting of 138 pages,

as follows, to-\vit:

(a) That the same has been filed, allowed, and

certified within the time required by law, the Rules

of this Court, and extensions of time heretofore

duly granted by this Court

;

(b) That the same contains all of the instruc-

tions of the Court given to the jury on the trial of

said cause ; that it setsiforth the exceptions taken and

reserved upon the trial and the rulings of the Court

made therein; that it contains in condensed and

narrative form, save where a proper understanding

of the questions presented requires it to be set forth

otherwise, all of the oral and documentary evidence

[180] given upon the trial of said cause which is

necessary to clearly present the questions of law

involved in the rulings to which exceptions were

reserved and errors assigned in the assignments

of error heretofore filed in this cause (save and

except Plaintiff's Exhibits "A" and "('" and De-
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fendants' Exhibit No. 2, hereinafter mentioned);

(c) That the same is hereby settled, allowed,

and signed as the true and correct bill of exceptions

of all matters and things therein' contained;

(d) That said Bill of Exceptions is hereby made

a part of the record of this cause;

(e) That this order constitute the Judge's certi-

ficate to said Bill of Exceptions and that the same

be placed by the Clerk of this Court at the end of

said Bill of Exceptions and attached to the same as

a i^art thereof;

(f) That Plaintiff's Exhibits "A" and '^C"

and Defendants' Exhibit No. 2 be, and they are

hereby, directed to be forwarded by the Clerk of

this Court to the Clerk of the United States Circuit

Court of Appeals for the Ninth Circuit at San Fran-

cisco, California, as a part of the Bill of Exceptions

in this cause for the examination and inspection

of said Circuit Court of Appeals, it appearing to

this Court that it is proper and advantageous in

this appeal that said original exhibits hereinabove

last mentioned be placed before said last named

Court for its examination and inspection. Said ex-

hibits so enumerated and to be transferred are

hereby made a part of the Bill of Exceptions herein.

Done in open court at Fairbanks, Alaska, on this

13th day of May, 1940.

HARRY E. PRATT
District Judge.

[Endorsed] : Filed May 13, 1940. [181]
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[Title of District Couil and ('aiisc]

NOTICE OF APPEAL
To t]ie Plaintiff al)ovo iiamod and to John L. Mc-

(Jinn, Iicr attorney:

Noti(*e is hereby given that the above named de-

fendants, Mike Myntti, Jolni Repo, Prank Speljaek,

and Peter Mesich, mining co-partners under the

firm name of Ganes Creek Dredging Co., hereby

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit, at San Francisco, Cali-

fornia, from the final judgment, and the whole

thereof, made and entered in this action in the above

entitled Court on the 13th day of October, 1939, in

faA^or of the above named plaintiff and against said

defendants, in which said judgment it was ordered

and adjudged that the issues in said cause are found

in favor of plaintiff and against said defendants,

and that plaintiff have and recover judgment from

said defendants for the sum of $9,675.00, with in-

terest thereon from October 13, 1939, at the rate of

six per cent per annum, together with her costs

and disbursements. Said api)eal is taken for the

purpose of having said judgment set aside and re-

versed upon the Assignment of Errors herewith

served upon you.

Dated at Fairbanks, Alaska, December 13th,

1939.

CECIL H. CLEGG
Attorney for Defendants.

[Endorsed] : Filed Dec. 13, 1939. [182]
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[Title of District Court and Cause.]

PETITION FOR ALLOWANCE OF APPEAL
The above named defendants, Mike Myntti, John

Repo, Frank Speljack, and Peter Mesich, mining

copartners under the firm name of Ganes Creek

Dredging Company, considering themselves ag-

grieved by the judgment of this Court made and

entered in the above entitled action on the 13th

day of October, 1939, in favor of the above named

l^laintiff and against the defendants aforesaid, in

which said judgment it was ordered and adjudged

that the issues in said cause are found in favor of

plaintiff and against said defendants, and that

plaintiff have and recover judgment from said de-

fendants for the sum of $9,675.00 wdth interest

thereon from October 13, 1939, at the rate of six

per cent per annum, together with her costs and dis-

bursements in the sum of $ , and having

given due notice of appeal from said judgment to

the United States Circuit Court of Appeals for the

Ninth Circuit for the reasons specified and set forth

in the Assignments of Error, filed herewith, do re-

spectfully pray that their said appeal may be al-

lowed, and that a transcript of the record, proceed-

ings and papers upon which said judgment was

made and entered be duly authenticated [183] by

the Clerk of this Court and sent to the said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California; and said de-
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fendants do CuiIIk')- pray that said jiidf^ment afore-

iiKMitioiiod he col reeled, set' aside, and i-evei'sed.

Dated a1 Fairbanks, Alaska, Deeeniber i:'>, 19:^,9.

CECIL H. CLEGG
Attorney for Defendants

[Endorsed]: Filed Dee. ll^, 19:59. [184]

[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS

Come now the above named defendants and allege

that the Judgment of the above entitled Court made

and entered in the above entitled cause on the 13th

day of October, 1939, is erroneous and unjust to

them and should be reversed, and they file with

their petition for an allowance of appeal the fol-

lowing Assignment of Errors upon which they will

rely, to wit:

1. The Court erred in denying defendants' mo-

tion to make plaintiff's Amended Complaint more

definite and certain, to which riding defendants duly

excepted, and an exception was allowed.

2. The Court erred in overruling defendants'

demurrer to ])laintiff's Amended Complaint, to

which ruling defendants duly excepted, and an ex-

ception was allowed.

3. The Court erred in sustaining plaintiff's mo-

tion to sti'ike from defendants' Answer to plaintiff's

Amended Complaint paragraphs numbered 3 and 4
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of defendants' second affirmative defense contained

in said Answer, to which ruling defendants duly

excepted, and an exception was allowed. [185]

4. The Court erred in sustaining plaintiff's De-

murrer to defendants' Amended Answer in toto,

to which ruling defendants duly excepted, and an

exception was allowed.

5. The Court erred m denying defendants' Mo-

tion for leave of Court to file their proposed Third

Amended Answer to plaintiff's Amended Complaint,

to which ruling defendants duly excepted, and an

exception was allowed.

6. The Court erred in permitting, over the ob-

jection of defendants, the introduction of any evi-

dence on the part of plaintiff, at the commencement

of the trial, the proceedings in relation thereto be-

ing as follows:

Mr. Clegg : If your Honor please, before any

questions are asked the witness, we desire, at

this time, on behalf of all of the defendants,

to object to the introduction of any testimony

on the part of this witness on the grounds fol-

lowing: That the complaint fails to state a

cause of action against the defendants ; that the

complaint states nothing at all with reference

to the capacity of the plaintiff to institute an

action of this character, and it fails to show

that she had any authority, as administratrix

of the Estate of John Griffin, deceased; that it

fails to show that she had any authority from
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ilic Pn)l)ate Conii- of llic Mi. McKiiilcy Vvv-

einct, where probate proceedings are now pend-

ing witli reference to tlie estate of Jolm (ii'iffin,

deceased, and that no introductoiA' Icstimony,

or evidence, has been introduced (jn behalf of

tlie j)laintiff to sliow tliat she has a right to be

in court seeking any relief whatsoever under

the complaint on file against the defendants.

The Court: Objection overruled.

Mr. Clegg: We note an exception.

7. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness Robert Lyle [186] on re-cross

examination, as to whether or not he knew anything

about where the Yeager Bench claim is actually

located, the proceedings in relation thereto being

as follows:

Q. Do you know anything about where the

Yeager Bench is actually"?

Mr. McGinn: I think that already appears

from his record. It needlessly encumbers the

record.

The Court: Objection sustained.

Mr. Clegg: We note an exception, your

Honor.

8. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness Robert Lyle on re-cross exami-

nation, as to whether or not he knew anything about
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where the Gulch Fraction is actually located, the

proceedings in relation thereto being as follows:

Q. Do you actually know anything about

where the Gulch Fraction is ?

Mr. McGinn: Same objection, if the Court

please.

The Court: Same ruling.

Mr. Clegg: We note an exception, your

Honor.

9. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness Robert Lyle on re-cross exami-

nation, as to whether or not he knew anything about

where the Minnie Bench claim is actually located,

the proceedings in relation thereto being as follows:

Q. Do you know anything about where the

Minnie Bench Claim on Ganes Creek is, in

actual fact?

Mr. McGinn: He has already testified that

his knowledge be obtained from Miss Reidy

and also from what Goebel told him.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

10. The Court erred in overruling defendants'

objection to the question propounded by plaintiff

to the witness Ellen Reidy, as a witness in her own

behalf, with reference to Plaintiff's Identification

No. 2, the proceedings in relation thereto being

as follows: [187]
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Q. I will ask you to examine plaintiff's

Identification No. 2 and state whether the lines

on this claim—upon this map, in regard to

Discovery Claim, West Discovery Left Limit,

Yeager Bench, No. One Above Discovery, No.

Two Above Discovery, the Minnie Bench, and

the (Julch Fraction, corresponds with the map
that }'ou saw there at that time?

Mr. Clegg: We object to that as leading and

suggestive.

The Court: Objection overruled.

Mr. Clegg: Note an exception.

A. Yes, this is. This looks like the map,

Mr. McGinn. I think this is the map.

11. The Court erred in overruling defendants'

objection to the question propounded by plaintiff

to Ellen Reidy, as a witness in her own behalf,

with reference to Plaintiff's Identification No. 2,

and in denying defendants' motion to strike the

answer thereto, the proceedings in relation thereto

being as follows:

Q. It is either that or a coi)y of it?

A. Yes.

Mr. Clegg: We object to that question and

ask that the answer be stricken out as leadins;

and suggestive.

The Court: Objection overruled. Motion

denied.

Mr. Clegg: Note an exception.
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12. The Court erred in admitting in evidence,

over defendants' objections, plaintiff's Identifica-

tion No. 2 as Plaintiff's Exhibit A, during the di-

rect examination of the witness Ellen Reidy, the

proceedings in relation thereto being as follows:

A. Well, he (referring to Mike Myntti, one

of the defendants) came up from Discovery,

like it is there, as well as I can remember, and

he put his finger right about there.

Q. Where is your finger?

A. Right on the Yeager Bench, on the val-

ley of the [188] Yeager Bench, telling me he

knew John Griffin's ground, and this w^as one

of his claims, the Yeager Bench, and told me
about the boundary line between Discovery,

and he owned half interest in Discovery.

Q. What, if anything, was said about the

Fraction and the Minnie Bench *?

A. I don't remember anything about the

Fraction. He spoke particularly of the Yeager

Bench, because it was a boundary of Discovery,

as far as I can remember.

Mr. McGinn: We offer this in evidence, if

the Court please, particularly that portion of

the, map that I have designated in the ques-

tion.

Mr. Clegg: We object to it on the grounds

that the survey upon which the alleged map
is based is not before the Court; that there is

no testimony as to what, or how, this map was
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drawn, oi' who di-cw it; niid that it shows on

its fact', under the word "legend", that the

contoui's indicated on this map are approxi-

mate only; on the further ground that it seems

to have—that it hears the initials of one Leon

M. Hall and in hrackets it says 1 -20-20 j then

it says R. M. W. 6-15-20.

The Court : Objection overruled.

Mr. Clegg: We note an exception.

The Court: It may be admitted.

(Phiintiff's Identification No. 2 marked

Pkiintiff's Exhibit ''A").

13. The (^nrt erred in rejecting and excluding

the offer of defendants to prove that at the time

of the execution of the alleged lease sued upon,

plaintiff in this action well knew she w^as not the

sole owner of the entire interest in any of the min-

ing claims claimed to have been leased by her to

defendants, the proceedings in relation [189]

thereto being as follows:

Q. Do you claim, now, that Griffin, at the

time he died, owned the entire interest in these

three claims'? A. Yes

Mr. McGinn: Just a minute. They have

taken title under this administration.

The Court: Objection sustained.

Mr. Clegg : We note an exception. We would

like to make an offer at this time. (Out of

hearing of Jury). We offer to show that, at

the time the lease herein sued ui)on was entered
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into, it was well-known to the plaintiff that

John Griffin was not the owner of an entire

interest in each of these three claims at the

time of his death and that, as administratrix

of the estate, she had control and possession

of the interest of said decedent at the time of

his death, which was as follows: Minnie Bench,

one-half interest; Yeager Bench, two-thirds in-

terest; Gulch Fraction, two-thirds interest;

and that, in spite of that knowledge, she under-

took to lease this property as property of the

Griffin estate and to insist on demanding the

entire royalty therefrom, to the prejudice of

the heirs of John Griffin's co-owner in said

claims, to wit: Mrs. Sankey Adamson, widow

of Charles Sankey, the other co-owner of these

claims.

Mr. McGinn: We object to it as immaterial.

The Court: Objection sustained; offer re-

jected.

Mr. Clegg: We note an exception.

14. The Court erred in sustaining plaintiff's

objection to the question put by defendants to the

witness, Ellen Reidy, plaintiff, on cross examina-

tion, as follow^s: "Q, Now, come down to the time

of February 6, 1936. I will ask you if that Probate

Court, by Fred King, Commissioner and Probate

Judge, did not remove you as administrator?" the

proceedings in relation thereto being as follows:
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Q. Now, you testified yesterday that you

were ai)i)ointed [190] administratrix of the es-

tate of John (jriflfin, deceased? A. Yes.

Q. Will you state the date of tlmt a|)])oint-

ment and who appointed you?

A. The—yes, in October, 1933.

Q. In October? A. October, 1933.

Q. October, 1933. By the Probate Court?

A. By the Probate Court at McGrath, by

the United States Commissioner, Fred King,

at that time.

Q. Now, come down to the time of Febru-

ary 6, 1936. I will ask you if that Probate

Court, by Fred King, Commissioner and Pro-

bate Judge, did not remove you as administra-

Mr. McGinn: We object to this, if the Court

please, as immaterial. It is wholly a collateral

issue. There is no such issue in the pleadings

in this case, and they are estopped to question

her authority, having entered into this lease

with her; she being their landlord, they are

estopped from questioning her authority to

act. The Court has ruled on that many times.

Mr. Clegg: I call your Honor's attention to

the fact that there is no allegation in the Com-

plaint that she is the duly appointed, qualified,

or acting administratrix of this estate. There

is nothing for us to deny under that state of

facts. We want to show, now, that this court,
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by this Judge that appointed her, removed her

for cause on February 6, 1936, before this lease

was executed and before anything was done

out of which this case arises.

Mr. McGinn: If the Court please, it doesn't

make a parti- [191] cle of difference whether

she was a de facto or a de jure administratrix.

They treated her as being the administratrix

of this estate, and they entered into this lease

with her and they entered into the possession

of this property, and, having obtained the pos-

session of this property by treating her as the

administratrix and having authority to enter

into the contract, the law closes their mouth

and estops them from now questioning her au-

thority to act. They can't obtain possession

under a written lease, and, having obtained

the possession, then question the authority of

the landlord to enter into that agreement. Now,

of course, furthermore the statement that she

was removed is not true. I don't see any use

in going into an issue before this Jury so as to

confuse matters. Let us confine ourselves to the

issues involved—they are intricate enough

—

and not wander off into collateral matters.

The Court: What time was this question

addressed to as to her removal?

Mr. Clegg: February 6, 1936, your Honor.

The Court : And the lease was made in July f

Mr. Clegg: Yes, Your Honor.
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The Court: Ohjoction sustained.

Mr. Clogg: 'l\) wliicli \\v note an exr'ei)ti()n.

15. 'I'lic (N)uii (M'Tod in rejecting- tlie offer of

defendants to prove that if tlic wilness Kllen Reidy

liad l)een permitted to answer the (juestion referred

to in tlie last preceding Assignment (No. 14), she

would have answered "Yes", and to prove by a

certified c()i)y of "An Order Removing Ellen Reidy,

as Administratrix, John Griffin Estate" that she

w\is removed as such administratrix on February

6, 1936, the proceedings in relation thereto being as

follows

:

Mr. Clegg: We offer to show that if the

witness were permitted to answer the question

last propounded to her by [192] counsel for

defendants that she would answer "Yes", and

in that connection w^e offer to show by a certi-

fied copy of an order made by the Probate

Court for the Territory of Alaska, Fourth

Division, Mt. McKinley Precinct, In the Matter

of the Estate of John Griffin, Deceased, that

an order entitled, "An Order Removing Ellen

Reidy, as Administratrix, John Griffin Estate",

was made, the body of which order is as follows

:

"To Ellen Reidy, Administratrix of John Grif-

fin Estate:

"According to Sections 4460-61, Compiled

Laws of Alaska, 1933, in re reports of Adminis-

trators, your last report dates from September
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1st, 1934, and ends August 31st, 1935, and was

subscribed by you on the 29th day of Novem-

ber, 1935, before Addie H. Rieck, Postmaster,

Takotna, Alaska, and submitted to this office

on December 5th, 1935, nine months after the

expiration of the time limit and your third

semi-annual report is three months overdue.

"You were notified personally to send in your

reports at the proper time, but you did not

pay any attention.

''Therefore, this Court finds that you have

been neglectfull of your duties as administra-

trix of the John Griffin Estate to submit re-

ports which are required and are in contempt

of this Court and can be punished as for con-

tempt. Therefore, this Court sees no reason

why you should not be removed and you are

hereby removed as the administrator of the

John Griffin estate and your papers revoked.

''Subscribed this 6th day of February, 1936,

at McGrath, Alaska.

"Fred King, U. S. Commissioner and ex-

officio Probate Judge.

"Seal of Probate Court, Mt. McKinley Pre-

cinct. [193]

"Filed February 6, 1936, at 6 P. M. Fred

King, Commissioner and ex-officio Probate

Judge."

Certified: "I, William J. Widman, commis-

sioner and ex-officio probate judge for the Mt.
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McKinley Precinct, Fourth Division, Alaska,

do licrcl)y certify tliat the fore^oin^ is a full,

true, and correct copy of the (n'i^inal order

rernovin<^- l^^lh'ii Reidy as adrninisti'atrix of

the John Griffin estate, as the same appears of

record in tlic office of Probate records of the

Probate (^ourt above-mentioned.

''Dated at McGrath, Alaska, this Gth day of

September, 1939.

Mr. McGinn: To which offer we object upon

the grounds it is collateral to any issue in-

volved in this case and that the defendants are

estopped by having entered into the lease to

question her authority to act, and, further-

more, that the offer does not sustain their state-

ment that she was removed in June of 1936.

The Court: The offer wdll be refused.

Mr. Clegg: To which ruling, the defendants

and each of them except.

16. The Court erred in refusing to admit in

evidence an order dated February 6, 1936, issued

by the Probate Court for Mt. McKinley Precinct,

Alaska, in connection with the removal of Ellen

Reidy, Administratrix of the John Griffin Estate,

which document is marked "Defendants' Identifi-

cation C", the proceedings in relation thereto being

as follows:

Mr. Clegg : In the same connection we would

like this document marked "Defendants' Iden-

tification 'C " on the same subject.
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(DEFENDANTS' IDENTIFICATION 'C'
being in words and figures as follows:)

'^Certified Copy [194]

''In the Probate Court, Mt. McKinley Pre-

cinct, Fourth Division, Territory of Alaska.

"In the Matter of the Estate of John Griffin,

Deceased

''ORDER TO FILE FINAL REPORT

"Whereas Ellen Reidy, Administratrix of the

above entitled Estate, w^as removed by this

Court for cause on the 6th day of February

1936 as Administratrix of the above named

Estate and her letters revoked.

"Therefore, you, Ellen Reidy, are hereby

ordered to prepare and file your final account

on or before the 18th day of February 1936,

showing all money received and paid out by

you, accompanying the same with proper

vouchers and receipts.

"Dated at McGrath, Alaska, this 6th day of

February 1936.

"FRED KING

"U. S. Com'r & Ex-officio Probate Judg6

"Filed February 6th 1936 at 6:30 p. m. Fred

King

"Commissioner & Ex-Officio Probate Judge."

"CERTIFICATE

"I, W. J. Widman, Commissioner and Ex-

Officio Probate Judge of the Mt. McKinley



Mike Myntti, et al. 301

Precinct, 4th Division, Alaska, do lioreby cer-

tify that the foregoing is a full, true and cor-

rect cof)y of the original probate paper Order

to File Final Report, as the same appears of

record in the Ofiice of Probate Records of the

Probate Court above mentioned.

'M)ated at McGrath, Alaska, this 6th day of

September, 1939.

'^[Commissioner's Seal]

''WILLIAM J. WIDMAN
'

' Commissioner and ex-of-

ficio Probate Judge, Mt.

M c K i n 1 e y Precinct,

Fourth Division, Terri-

tory of Alaska."

Mr. McGinn: We make the same objection.

Mr. Clegg : At this time we offer in evidence

a document marked "Defendants' Identifica-

tion C", for the purpose of showing that, on

the 6th day of February, 1936, the [195] Pro-

bate Court of the Mt. McKinley Preciiict, in the

Matter of the Estate of John Griffin, Deceased,

entered a further order requiring the adminis-

tratrix

The Court: That is just the order you are

reading. I think it shows for itself what it is.

Objection sustained.

Mr. Clegg: We note an exception.
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17. The Court erred in admitting in evidence,

over the objections of defendants, Plaintiff's Ex-

hibit C, while the witness, Frank Speljack, was on

the witness stand on cross examination, the pro-

ceedings in relation thereto being as follows:

Mr. McGinn: We now introduce, if the

Court please, plaintiff's Identification "1" in

evidence. We now offer it in evidence.

The Court: It may be admitted.

Mr. Clegg: Your Honor, we would like to

have an opportunity to object to the introduc-

tion of that.

The Court : Very well. I heard no objection,

so I assumed you were agreeing to it.

Mr. Clegg: We object to the introduction

of this Identification No. 1 upon the following

grounds

:

First: That it is not based—it appears from

the uncontradicted testimony of the witnesses

up to this time that it is not based upon any

accurate information whatsoever, obtained by

any of the witnesses who testified as to the ac-

tual location of the purported Minnie Bench

Claim, the Gulch Fraction Claim, and Yeager

Bench Claim depicted on the proposed exhibit.

On the other hand, the testimony shows clearly

that the exhibit is based upon statements made

to the witness Lyle by the plaintiff in this ac-

tion as to the probable location of the lines of

these respective claims, and the information

that the plaintiff furnished to the said witness
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T.ylc was Jiot based upon any accurate inforrna-

tioii obtained from her by any- [19()] body and

is a result of guess woik and iniai^ination on

the part of the plaintiff, as to the actual loca-

tion of the claims, which it is undertaken by

the exhibit to portray accurately ; and it further

appears from the testimony that the claim lines

shown on the proposed exhibit were based uj)on

an alleged map made by some unknown person

in the year 1920, w'hich carries the notation

upon it ''Legend", that the contours upon that

blue print, marked now "Plaintiff's Exhibit

'A' ", are given only approximately, and there

is no information or testimony before the Court

as to W'hat the facts w^ere upon which defend-

ants, or, i)laintii¥'s Exhibit "AA" was based,

or were based; who made plaintiff's Exhibit

"A"; W'hat information he had; whether he had

ever been on Ganes Creek or not; and whether

the map so made, plaintiff's Exhibit "A", is

made from an actual survey, or otherwise; and

the only inference that can be drawn from the

"Legend" and the map itself is that the said

plaintiff's Exhibit "A" merely attempts to

portray the contiguity of the placer claims

named on the map and does not attempt to

define the actual boundaries of any of the

claims shown on that map as they are ])laced

upon the ground.

Also, upon the further ground, that it ap-

pears clearly that both maps, the one now of-
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fered as an exhibit and the one on which it is

based, coupled with the testimony of the wit-

ness Lyle, based upon the information from

the plaintiff, Miss Ellen Reidy, is not based

upon any accurate information whatsoever, and

has nothing to support it, in fact or in law.

The Court: Objection overruled. It may be

admitted.

Mr. Clegg: We note an exception.

(Plaintiff's Identification No. 1 marked

Plaintiff's Exhibit "C"). [197]

18. The Court erred in denying defendants' mo-

tion for nonsuit, made at the close of plaintiff's

case in chief, upon the grounds therein stated, as

shown by the proceedings at the trial relative

thereto, as follows:

Mr. Clegg: If your Honor please, at this

time, on behalf of the defendants and each of

them, we move for a non-suit against the plain-

tiff upon the ground that the proofs submitted

failed to show any cause of action existing in

favor of the plaintiff entitling her to a judg-

ment in favor of the plaintiff. This motion is

based upon the following grounds:

First: That the uncontradicted testimony of

the plaintiff—this is an action on the part of

the plaintiff, as administratrix of the estate

of John Griffin, deceased, and the uncontra-

dicted testimony of the plaintiff is that she

came to Alaska from the State of California,

where she resided, and secured the appointment
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of Ihm'scK* as ndiniiiisli'ati'ix hy llic Pi-obate

Coui't of llie Alt. McKinley Precinct, Alaska,

wliicli is a violaticm of lav/, in tliat tlie Code

sj)ecilically pi-ovidcs 1lia1 only i-csidcrits of

Alaska may bo a|)j)ointed administrators or ad-

ministratrixes of deceased persons. The Com-

plaint states nothing whatsoever in reference

to her representative capacity; it does not

state that she has been the duly a})i)ointed and

regularly appointed and qualified administra-

trix of the estate of John Griffin; it, therefore,

does not show that she has any capacity to sue

in this action. It seems the pi'oof fails to show

that, while the testimony shows she was ap-

pointed, that she ever qualified under the law

to act as administratrix of this estate by giving

a bond, or taking an oath of office, or that she

had issued to her, by the Probate Court of the

Mt. McKinley Precinct, letters of administra-

tion to act [198] in the capacity of the adminis-

tratrix of the estate of John Griffiii, deceased.

Upon the further ground that the allegations of

the Complaint contained no allegation what-

ever as to her capacity as administratrix, and

no proof, as has just been stated, supplies the

omission of such an allegation.

Upon the further ground that the alleged

lease sued upon does not purport to lease any

particular partictdar placer mining claim, or

claims, or any real property whatsoever, and
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the evidence so far admitted is wholly insuffi-

cient to show that the defendants ever entered

upon any portion of the Gulch Fraction, or

the Yeager Bench, as claimed by the plaintiff

during the year 1937.

We further urge, as a reason for the granting

of this motion, that no sufficient testimony of

any kind has been introduced by the plaintiff

in this action to show the actual location, or

locations, of either the Minnie Bench placer

mining claim on Ganes Creek, the Gulch Frac-

tional Claim on Ganes Creek, or the Yeager

Bench placer mining claim on Ganes Creek.

The only testimony that is before the Court

in that regard is to the effect that the plaintiff

herself, with the assistance of one or two other

persons, undertook, without any recorded in-

formation, to lay out lines, indicating the sup-

posed locations of these particular and respec-

tive claims; and there are no definite, accurate,

reliable facts or evidence of any kind before the

Court now upon which the verdict of a Jury

might be foimd in favor of the plaintiff, saying

that she did lease these particular claims to

the defendants at any time. It is true that it

might be construed that the lease says that she

leases three specific claims, but it doesn't even

say that; it omits to say that, but it does not

say in the [199] lease, nor in the proofs before

the Court, what, or where the particular claims,
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in actuality or in i-eality, arc located, or wlial

tlic houndaries ol' llic claims ai"c in such a way

that the Court could take and say that there

is le^-al ])roor now before the Court that such

claims exist and they are located in a certain

phice and that these are the claims that were

intended to he meant by the provisions of the

lease on which this action is founded. There

isn't a thing that the Court can put its tinger

on that is detinite and certain and actual and

real. It is a mere structure erected by the fancy

and imagination of the plaintiff, so far as the

testimony now before the Court is concerned.

In the event that this motion is denied on

all the grounds now urged, we ask the Court to

direct a verdict for the defendants upon the

same grounds urged upon the motion for a non-

suit, so as not to take up the time of the Court.

There is no use repeating them, and I just

ask leave of the Court to have these reasons

assigned as my reasons for a motion for a di-

rected verdict.

The Court: Very well. The motions will be

denied.

Mr. Clegg : We note an exception.

19. The Court erred in denying defendants' mo-

tion for directed verdict made at the close of plain-

tiff's case in chief upon the identical groimds urged

in defendants' motion for nonsuit as incorporated

in the Assignment of Error No. 18 last preceding.
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20. The Court erred in sustaining plaintiff's

objection to the question propounded by defendants

to the witness, A. Bahlke, as follows: ^'Q. Will you

describe to the Court and Jury, generally speaking,

where Discovery Claim was?", the proceedings in

relation thereto being as follows:

Q. Will you describe to the Court and Jury,

generally speaking, where Discovery Claim

was?

Mr. McGinn: To which we object, if the

Court please, on [200] the ground it is irrele-

vant, immaterial, and not tending to prove or

disprove any issue in this case. The question

that this Jury is called upon to decide is the

property that was leased in 1937 and what was

the condition there, and Discovery Claim has

nothing to do with that. The testimony of the

plaintiff is that it was marked out upon the

ground at that time and that is the issue be-

fore the Court and marked out on the

Mr. Clegg: What was marked?

Mr. McGinn : These claims were marked out

on the ground and there was a definite under-

standing as to the boundaries of the claims at

the time.

The Court: I can't see the relevancy of it

on the face of the question.

Mr. Clegg: Well, your Honor, we have a

man here, who is a witness, who knows exactly

the location of this claim on which all the other
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locations on (lanes Ci'cck (Icpcnd and wlicrc

flic lines were of llie Minnie Beneli and of 1lie

Yea.i;er Bench and ol' the Gnh-li Fi-action, with

reference to a el aim, ])articnlarly, that he staked

there, whicli was No. 'I'wo Above Discovery,

on the 12th day of February, 1907.

The Court: I can't see the relevancy of it

at tliis time.

Mr. Clegg': Well, it is just preliminary,

your Honor.

The Court: It is too far in advance. I don't

know whether you have any evidence that would

make it relevant or not. I wdll sustain the ob-

jection.

Mr. Clegg: We note an exception.

21. The Court erred in rejecting defendants'

offer to introduce in evidence document marked

"Defendants' Identification D", the same being

Option Agreement dated February 15, 1933, be-

tween Innoko Dredging Co., and defendants in this

action, showing the absence of any reference in

said document to any map of Ganes Creek purport-

ing [201] to show the location of any claims on

said Ganes Creek named in said Option Agreement,

the proceedings in relation thereto being as fol-

lows :

Mr. Clegg: At this time, your Honor, we

offer ill evidence this document upon which

the witness was cross-examined, entitled

—

whicli is an agreement between—entered into
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on the 15th day of February, 1933, by and be-

tween the Innoko Dredging Company, a corpo-

ration, of San Francisco, California, first party,

and Frank Speljack, Peter Mesich, John Repo

and Mike Mjnitti of Ophir, Innoko Recording

District, Territory of Alaska, known as second

parties.

Mr. McGinn: We object to the introduction

of the instrument as a whole, if the Court

please, on the grounds that it is needlessly en-

cumbering the record. This agreement consists

of some ten pages, and is largely made up in

specifying the terms of the lease. I haven't any

objection at all to the portion of it that per-

tains to this particular part, that is, a descrip-

tion of the claims, which is all on practically

the first page, being admitted in evidence, but

what useful purpose the rest of this will serve

if introduced

The Court: Was that marked for Identifi-

cation, Mr. McGinn ?

Mr. McGinn: No, Your Honor, it was not

marked for identification.

The Court: I think it would be needlessly

encumbering the record.

Mr. Clegg: The purpose of my offer is to

show, at this time, that there is nowhere men-

tioned in here anything about the existence of

an alleged map of the land supposed to be sold

or anything of that nature, and merely de-
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scribes nil <»!' Ilic pi-opcrly tlicrciri by names of

the claims or tlie interests wbicb the seller lias

in tliem. [202]

The Court: Objection sustained.

Mr, Clep^g: We note an exception.

(Out of hearing of Jury)

Mr. McGinn: I haven't any objection to

introducine; that and then I will stipulate with

you in regard to that.

Mr. Clegg: It is hereby stipulated by and

between the attorneys representing the respec-

tive parties hereto, that the document hereto-

fore offered in evidence between the Innoko

Dredging Company and the defendants in this

trial, dated the 15th day of February, 1933,

heretofore referred to in the evidence, does not

contain any reference whatsoever to any map
or blue print or plat of any kind, upon which

these claims, purported to have been agreed

to be sold by the first party of the second

party, might be identified, other than by infer-

ence to the numbers of the claims, and es})e-

cially with reference to Discovery Claim on

said crec^k,—I should say. Number One Above

Discovery on said creek, Ganes Creek.

Mr. McGinn: Well, why not simplif}^ that

by saying the only description contained in

the lease of the proj^erties in question is as

follows: That will exclude everything else and

that will show there is no reference to a map,

or anything else.
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Mr. Clegg: I think we can do that. It is

further stipulated by counsel on both sides

that the only description in said document is as

follows: Those certain placer mining claims

—

Mr. McGinn: I didn't expect to get all of

this in here. I thought it was simple. I with-

draw^ the stipulation.

The Court: Your stipulation is withdrawn?

Mr. McGinn: I withdraw the stipulation

and object to the offer.

Mr. Clegg: I want the record to show this

and ask the Court to mark this for identifi-

cation with a proper number. [203]

(Above-mentioned agreement beween

Innoko Dredging Company and defend-

ants marked Defendants' Identification

"D")

Mr. Clegg: We offer it in evidence on the

part of the defendants.

The Court: The offer will be rejected.

Mr. Clegg: To which we note an exception.

22. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness, John Vogtor, on direct exami-

nation, as follows: ''Q. State whether or not the

Yeager Bench, the Gulch Fraction, and the Minnie

Bench were w^ell-known mining claims to the miners

down there," the proceedings in relation thereto

being as follows:
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Q. AVcll, were yoii acquainted witli all

—

the majority of the miners down in that min-

ing section, Ganes Creek? A. Yes.

Q. During tlie period you were down there?

A. i knew them all.

Q. You knew them all ^ A. Yes.

Q. State whether or not the Yeager Bench,

the Gulch Fraction, and the Minnie Bencli

were well-know^n mining claims to the miners

down there.

Mr. McGinn : We object to that as irrele-

vant and immaterial to any issue in this case.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

23. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness, John Vogtor, on direct exami-

nation, as to the Minnie Bench, Gulch Fraction, and

Yeager Bench claims having well-defined bound-

aries, the ]iroceedings in relation thereto being as

follows

:

Q. State what the general reputation was,

amongst the miners, of these claims named the

"Minnie Bench", "Gulch Fraction", and the

"Yeager Bench" as to having well-defined

boimdaries.

Mr. McGinn : Same objection.

A. Well, it was known [204]

The Court: Don't answer. Objection sus-

tained.

Mr. Clegg: We note an exception.
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24. The Court erred in sustaining the objection

of plaintiff to the question propounded by defend-

ants to the witness, Hans Erickson, on direct ex-

amination, as follows, "Q. Was the location of the

claim known as the Minnie Bench w^ell-known to

the miners down there?", the proceedings in rela-

tion thereto being as follows

:

Q. Do you faiow—during the time you were

there, were you acquainted with the majority

of the resident miners on Ganes Creek?

A. Well, all the time I was there—all the

time I was there, I don't think there was any-

body but I know them very well.

Q. Was the location of the claim known as

the Minnie Bench well-known to the miners

down there?

Mr. McGinn: We object to this as irrele-

vant and immaterial.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

25. The Court erred in sustaining the objection

of plaintiff to a similar question to that embraced

in Assignment of Error No. 24 last preceding, put

by defendants to the wibiess, Hans Erickson, on

direct examination, with reference to the Gulch

Fraction and the Yeager Bench being w^ell known

mining claims among the miners on Ganes Creek,

the proceedings in relation thereto being as follows

:

Mr. Clegg: * * * Without taking up the

time of the Court, I would like to ask the same
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question as to the (lulch Fraction and the

Yoagor 15eneli.

Mr. Mc()i inn : Same objection.

The Court : Same ruling.

Mr. Clegg: We note an exception.

26. Tlie Court erred in sustaining plaintiff's

objection [205] to the question put by defendants

to the witness, Nels J. Vibe, on direct examination,

with reference to the location of the Easterly bound-

ary line of claim No. 2 Above Discovery and of the

Westerly boundary of the Minnie Bench claim, on

Ganes Creek, the proceedings in relation thereto

being as follows:

Q. Are you able to state, approximately,

where the easterly boundary of Number Two
Above Discovery was with reference to the

westerly boundary line of the Minnie Bench

claim ?

Mr. McGinn: To which we object, if the

Court please. Let him state where the stakes

of these claims are, if he knows, and let the

Jury determine the boundary. That is the ques-

tion the Jury are called upon to determine.

The Court r Objection sustained.

Mr. Clegg: We note an exception.

27. The Court erred in denying the offer of

defendants to introduce in evidence certified copy

of location notice of claim No. 1 Above Discovery

on Ganes Creek, dated February 14, 1907, while
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the witness Antone Anderson was upon the witness

stand, marked "Defendants' Identification I", the

proceedings in relation thereto being as follows:

Mr. Clegg: At this time, we ask to have

marked for identification this document which

is placer location notice of One Above, certi-

fied by the Recorder, the location notice being

dated the 14th of February, 1907.

(Certified copy of Location Notice of No. 1

Above Discovery on Ganes Creek, dated Febru-

ary 14, 1907, marked Defendants' Identification

"I".)

Mr. McGinn: Well, we make the additional

objection, of course, to that one that it does

not tie the property to any natural object or

permanent monument, so that it can be identi-

fied in any way. And, of course, on all the [206]

grounds I have heretofore urged. I suppose

that is understood.

The Court: I will sustain the objection to

this. There is no natural object or permanent

monument or any identification.

Mr. Clegg: Well, at this time, we would

like to make a formal offer. (Out of hearing

of Jury) We offer to prove by the presentation

of Defendants' Identification "I", w4iich is

the certified copy of placer location notice of

the claim called Number One Above Discovery

on Ganes Creek—Gane Creek—a tributary of

the Innoko River, Alaska, on which the witness

'
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ih'unc of Mike Roky a])peai's, for the purpose

of identifying' the hoimdaries and description

of what is known as Nunil)er One Above Dis-

covery on (lanes Creek, according to the wit-

nesses who liave already testified.

Mr. McGinn : To which we object, of course.

Mr. Clegg: We ask that it be incorporated

—the notice and certificate be incorporated in

the record.

(Said

DEFENDANTS' IDENTIFICATION "I"

is in words and figures as follows:

^'Page 23

''No. 235

"PLACER LOCATION NOTICE
if
I the undersigned a citizen of the United

States, have discovered placer gold in the

ground hereinafter described and hereby claim

for placer mining purposes 20 acres situated

on Gane Creek, a tributary of Innoko River

in the mining Disti'ict, District of Alaska,

to be known as No. 1 above discovery and de-

scribed as follows:

''Thence East 160 feet in a direction to

stake no. 1 Corner

"Thence South 1320 feet in a direction to

stake no. 2 Corner

"Thence West 660 feet in a direction to

stake no. 3 Corner
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*' Thence North 1320 feet in a direction to

stake no. 4 Corner

"Thence East 500 feet to the place of begin-

ning the Initial [207] Stake upon which is

posted a copy of this notice

"This location is made this 14th day of Feby

1907

T. J. MICKLE
Locator

MIKE ROKY
JOHN MAKI

Witnesses

"CERTIFICATE

"I, W. J. Widman, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,

Territory of Alaska, do hereby certify that the

foregoing is a full, true and correct copy of

the Placer Location Notice, No. 1 above dis-

covery, recorded in Volume 4, Placer Loca-

tions, Ganes Creek, at Pa^e 23, Instrument

Number 235, in the Office of Records at Mc-

Grath, Alaska. This 26th day of Sept. 1939"

(Commissioner's Seal) "W. J. WIDMAN
"U. S. Commissioner"

Mr. McGinn: To which we urge the same

objection. It doesn't tend in any way and
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doesn't ])rove it is the location of the property.

We o})jeet to it upon all the ^'I'ouikIs hei-etoFoi-e

assigned.

The Court: I think the United States Stat-

utes requires any certificate of location to de-

scribe the boundaries with reference to a nat-

ural or permanent monument, and, as this does

not do that, it is inadmissible.

Mr. Clegg: Note an exception.

The Court: The offer is rejected.

28. The (\nirt erred in sustaining plaintiff's

objection to the question j)ut by defendants to their

witness, Harold Byrd, on direct examination, as

to how the books of defendants were kept from the

standpoint of an accountant, the proceedings in

relation thereto being as follows:

Q. I will ask you if you have examined the

books of the Ganes Creek Dredging Company,

the defendants in this action, submitted to you,

which include a day book, a ledger, and a jour-

nal for the years 1936 and 1937? [208]

A. The journal and the ledger, yes, sir.

Q. The ledger and the journal. When did

you make the examination?

A. Last Friday and Saturday.

Q. What was the purpose of the examina-

tion?

A. The purpose was to review the trans-

actions concerning gold recovered in their

dredging o})erations and sent to the bank and

certain distributions of that gold.
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Q. Especially with reference to royalties

paid? A. Yes.

Q. To the plaintiff in this case, Miss Reidy ?

A. That is right.

Q. How did you find the books?

Mr. McGinn: Well, what do you mean,

''How did you find the books'?" They gave them

to him, I suppose.

Q. How were they kept from the standpoint

of an accountant?

Mr. McGinn: We object to that as immate-

rial, if the Court please. The books, of course,

are not in evidence, and any summary wouldn't

be evidence in the case. It is all hearsay. He
can't make a statement from the books. They

are not introduced in evidence.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

29. The Court erred in sustaining plaintiff's

objection to the question put by defendants to their

witness, Harold Byrd, on direct examination, as

to what the books of defendants show as to the total

production of gold in the year 1936 by the Ganes

Creek Dredging Co., the proceedings in relation

thereto being as follows:

Q. I will ask the witness this question. As-

suming these entries to be correct, what do the

books show as to the total production of gold

by the Ganes Creek Dredging Company in the

year 1936 on Ganes Creek?
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Ml-. Mc(jiiiii: To wliicli we object, l)ecause

it is assuming some- [-JOU] tiling not in evi-

dence in the case, tliat tliesc hooks ai'e correct,

or do sliow correctly the amount of gold pro-

duced.

Tlie Court: 'i'heie is no dispute about 1936

in this case.

Mr. Ck^gg: I didn't consider there was, your

Honor, but Mr. McGinn refers to this proposi-

tion of assessment work that lias been long

since settled.

Mr. McGrimi: I don't see where it has been

settled. Far from it.

The Court: Objection sustained.

Mr. Clegg: We note an exception.

30. The Court erred in granting and allowing,

over defendants' objections, the motion of plaintiff

to sti'ike from the records Defendants' Exhibit No.

3 and Defendants' Exliibit No. 4, being certified

copies of location notices of the Yeager Bench and

Minnie Bench claims respectively, the proceedings

relating to said motion being as follows:

The Court: I just wish counsel would look

into and give me the benefit of their investiga-

tion as to how the Recorder, or Commissioner,

for the Mt. McKinley Precinct has any records

with reference to Ganes Creek. I had the idea

that Ganes Creek was in the Innoko Precinct.

Mr. Clegg: It was in the Second Division,

as I understand it, at the time these notices

were recorded.
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Mr. McGinn: These records are not in the

possession of the Innoko Precinct?

Mr. Clegg: No, they are in the possession

of the commissioner at McGrath.

Mr. McGinn: But do they belong there?

Mr. Clegg: I don't care where they belong.

That is where they are now.

The Court: I don't think the certificate by

the wrong commissioner would be at all proper.

I want an investigation; [210] I want you to

show he was the proper commissioner.

Mr. Clegg: Counsel didn't raise that ques-

tion at all.

The Court: I know, but I have to look at

that too; if it is not properly certified, it is

immaterial and the objection sustained to it.

That has to be taken into consideration.

Mr. Clegg: If it can be show^n that these

original records, in the office where they might

be supposed to be found at the present time,

were not found there on account of a fire, would

certainly authorize the introduction of these

documents, irrespective of where they were

recorded.

The Court : I think you would have to prove

the copies. It seems to me you would have to

prove them.

(Discussion on above subject)

(Court adjourned until 9:00 A. M., October

6, 1939, at which time it was reconvened).
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Mr. McOinn: Tlie plaintiff now moves that

plaintiff's Identification, or Defendants' Kx-

liibit No. 3 and Defendants' Exhibit No. 4, that

were provisionally admitted in evidence yester-

day, be stricken from the records, for the reason-

that it is iirelevant and immaterial to any issue

in this case; that it is too remote and does not

tend to prove, in any way, the boundaries of

the claim that was leased by the plaintiff' to

defendants on the 31st day of July, 1936; and,

furthermore, that said certificates of location

are not admissible in evidence for the purpose

of undertaking to prove the boundaries of the

claim, they being not a necessary part of the

notice of location required under the laws of

the United States that were existing at the

time that this action was filed. We further

object, on the grovmd, if the Court please, that

this notice describes the property as being situ-

ated on Ganes Creek, a tributary of the In-

noko River, in [211] the Nulato Mining Dis-

trict, Territory of Alaska, and a certificate is

attached thereto by W. J. Widman, United

States Commissioner for the Mt. McKinley

Precinct, Fourth Division, Territory of Alaska,

and it nowheres appears that he is the proper

custodian of these records, and, that being true,

and, as a matter of law, he is not the proper

custodian, any certificate by him would have

no force and effect. His certificate for this pur-
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pose would be deemed that of a total stranger,

and no effect or credence could be given thereto.

We desire that these objections extend likewise

to Exhibits 3 and 4.

The Court: The motion is granted and De-

fendants' Exhibits No. 3 and No. 4 may be

stricken.

Mr. Clegg : We note an exception.

DEFENDANTS' EXHIBIT 3,

so ordered stricken by the Court, being as fol-

lows :

"Page 111

''No. 430

"NOTICE OF LOCATION

"I the undersigned am a citizen of the

U. S. A., have complied with the laws thereof,

do hereby after finding gold on the following

described land, claim and locate for placer

mining purposes twenty acres (20) of land.

Commencing at the Initial Stake, which is

placed about 300 feet up in Ganes Creek from

the mouth of a little stream coming in to the

said Gain Creek from the East and is known

on record as Oregon Creek, thence following

the valley at the foot of the Hill on the West

side 1320 feet to a post No. 2 on the S. W.

Cor post thence going uphill or in an Easterly

direction 660 feet to Cor. Post No. 3 in S. E.

Cor. Thence 1320 feet in a Northerly direction

I
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to Co. ])ost No. 4 ill N. K. Comer, thenco down

liill udi'oss stream ()()() U'ct to the post of be,u,ir)-

niii<;-: tliis claim is known as the Yaeo'er Bench

chiini and is lyinj;' and hein^ [-1-] ahmgside

No. 1 above discovery Creek CLiim on the P^ast

side lull U'li^-tli adjoining said claim. This

claim also adjoins the Ophir Bench with its

eastern side line full leni^th the Oregon Claim

of Arthur Berry in its Northern end line. Tliis

day on the claim on Tom Cane Creek, May 10th,

1907.

NEY YAEGER
Locator

'nVit (T. J. MICKLE

*' Recorded at the request of T. J. Mickle

''May 20th, 1907 at 9:10 a. m.

"/s/ ED BLOCK
"Dep Rec"

"CERTIFICATE

"I, W. J. AYidman, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,

Territory of Alaska, do hereby certify that the

foregoing is a full, true and correct copy of

the Placer Location Notice, Yeager Bench

Claim, recorded in Volume 4, Placer Locations,

Canes Creek, at Page 111, Instrument Number
430, Office of Records, McCrath, Alaska, this

26th day of Sept 1939."

[Commissioner's Seal] "W. J. WIDMAN
"U. S. Conmiissioner''.
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DEFENDANTS' EXHIBIT 4,

so ordered stricken by the Court, being as fol-

lows :

^'Page 66

''Instrument No. 323

''PLACER LOCATION NOTICE

"The undersigned a citizen of the United

States have discovered gold in the ground here-

after described and hereby claim for mining

purposes 20 acres: situated on Ganes Creek a

tributary of Innoko River in the Nulato Mining

District, District of Alaska to be known as the

"Minnie Bench" and described as follows

"Commencing at the Initial Stake which is

No. 1 situated at the S. W. Corner of said

claim also situated at the S. W. Cor. of creek

claim No. 2 above discovery on Cane Creek,

running dow^n stream along and adjoining said

[213] creek claim on the East Boundary Right

limit 1545 feet in a Northerly direction to Stake

No. 2 N. W. Corner thence up the hill in a

Easterly direction to Stake No. 3 N. E. Corner

thence 1545 feet in a Southerly direction to

Stake No. 4 S. E. Corner thence 550 feet in

a westerly direction to the place of beginning.

The Initial Stake upon which is posted a copy

of this Notice.
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''This location is made tliis 8t]i day of Mcdi

A. I). 1907

M. F. KERSHAW
Locator

J. F. BERRY
agt.

ARTHUR BERRY
E. MEIER

Witnesses

"Recorded at the request of J. L. Berry

''April 14th at 1:45 P. m.

"/s/ ED BLOCK
Rep Rec."

"CERTIFICATE

"I, W. J. Widman, U. S. Commissioner of

the Mt. McKinley Precinct, Fourth Division,

Territory of Alaska, do hereby certify that the

foregoing is a full, true and correct copy of

the Placer Location Notice, Minnie Bench, re-

corded in Volume 4, Placer Locations, Ganes

Creek, at Page 66, Instrument Number 323,

in the Office of Records, at McGrath, Alaska.

This 26th day of Se])t 1939."

[Commissioner's Seal] "/s/ W. J. WID]\IAN
"U. S. Commissioner."

31. The Court erred in sustaining plaintiff's

objections to the question attempted to be put by
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defendants to the witness, Ellen Reidy, plaintiff,

and in refusing to permit defendants to ask said

witness, Ellen Reidy, on cross examination by de-

fendants when recalled by plaintiff, whether she

did not state, under oath, in her original Complaint

filed in this case, that John Griffin acquired the

Minnie Bench, Gulch Fraction, and Yeager Bench

claims on Ganes Creek in the year 1907, and lived

on said Minnie Bench claim until his death in

April, 1932, and that thereafter on July 31, 1936,

she entered into a lease with these defendants of

said three mining claims so described, [214] the

proceedings in relation thereto being as follows:

By Mr. Clegg:

Q. I think you testified previously in this

case with reference to the original Complaint

that you filed and swore to on the 7th of Aug-

ust, 1937, did you not 1 A. Yes.

Q. I will show you this document here and

ask you to read that first and second paragraph.

A. Well, that was

Q. Well, just answer the questions. Miss

Reidy. Now, you have read the first and second

paragraphs of the original Complaint filed in

this action on August 7, 1937. I will ask you

this question: Did you not

Mr. McGinn: We object to it, if the Court

please. This is the same matter that your Honor

moved on before when she was on the stand,

upon the question of the appointment of ad-
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minisf I'aloi's. Tt is tlic same matter tliat was

Tilled on, IIk; same two paraftraj)lis.

Ml-. Clegt;': Your Honor, I asked permission

of the Court to recall tlie witness f'oi* fin-tlier

cross-examination, and it is i)ursuant to that

permission that I ask tliis questi(m.

The Court: What is the cjuestion you want

to ])ropound to the witness?

Mr. Clegg: I want to have this in the rec-

ord, your Honor, that defendants now desire

to ask tli(» witness upon the stand, the plaintiff

in the action, the follow^ing question:

Q. Is it not true that your first Complaint,

filed in this action, after reading the same over

on the wdtness stand and with which you are

now familiar, that you stated as follows: "That

at a period of time commencing

Tlie Court : Do you want to read it to her ?

Mr. Clegg: Yes, your Honor.

The Court: The objection to the question

will be sustained. [215]

Mr. Clegg: We note an exception. Well,

may we have the Court's permission to copy in

the record the verbatim paragraphs one and

two, and so to show without reading it, the

question that I intended to propound to the

witness, and to which question the Court sus-

tained an objection?

The Court : Surely.
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"That at a period of time commencing about-

the year 1907, the said John Griffin went upon

Ganes Creek, a tributary of Innoko River in

the said Division and Territory and acquired

title for himself to three adjoining mining

claims called 'Minnie Bench' R. L., the 'Yeager

Bench' R. L., and the 'Gulch Fraction' R. L.

;

that thereafter and about up to the time of his

death (which occurred on the 17th day of April

1932) the said John Griffin resided on the Min-

nie Bench ; that on the date of the death of the

said John Griffin he was the owner of the said

mining claims and afterwards this plaintiff

was appointed as administratrix of the said

estate and thereafter duly qualified as such and

is now the qualified and acting administratrix

thereof.

''IT.

"That as such administratrix and on behalf

of the estate of the said John Griffin she did

on the 31st day of July 1936 enter into a lease

in writing with these defendants, mining co-

partners as aforesaid, for a period of three

years from its date of the three mining claims

described above, reservmg to herself as royalty

10% of the first $25000.00 in value of gold

mined out and 12%% of the values of gold

realized in addition thereto, a copy of which

(



Mike Myntti, et ah 331

lease is horoto altnclied marked 'Exhibit A'

and made a pai'l of tins first cause of action."

[L'Ki]

32. Tlie Court erred in refusing- to direct tlie

jury to return a verdict for the defendants at the

close of the entire case, after both sides had rested,

the proeeedinj]^s in relation thereto being as follows

:

Mr. Clegg: At this time, your Honor, we re-

new our motion made at the close of plaintiff's

case in chief for an instructed verdict in favor

of the defendants upon all the groimds urged

in said motion, without repeating them, and

upon the following grounds: That the proof

now submitted to the Court shows an entire

variation. The proof now^ submitted to the

Court by the plaintiff shows an entire varia-

tion from the i)leadings in the case and it shows

that the plaintiff's case is now claimed to rest

upon the principle that the plaintiff and the

defendants entered into a parole agreement in

which, without any preliminary arrangement

whatsoever on the ])art of the four defendants,

members of the Ganes Creek Dredging Com-

pany, whereby the plaintiff claims that the

four certain flags or posts to which she waved

when she was talking with the witness Spel-

jack, in the month of July, 1936, at a point be-

low the dredge on Ganes Creek where it was

then working, designated in the testimony in

evidence as the southwest corner stake of the
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Minnie Bench, and that at that time there were

no marks or monuments or designations of any

kind indicating what she claimed to be the

lines of the Minnie Bench; and it is the con-

tention of the plaintiff that, at that time, the

defendants, through the defendant Speljack,

consented to that designation and that at that

time, conceding it to be true what the plaintiff

claims, that she attempted to designate a cer-

tain tract of land which was then owned, to her

knowledge, by Nels J. Vibe, Mrs. O'Donnell,

and the Ganes Creek Dredging Company under

valid locations, and that no acquiescence, or

consent, or agreement, was had by her of said

co-owners of said tract of land, which was

known as [217] Number One Above Discovery

on Ganes Creek, and that no consent, at any

time, or acquiescence was obtained on the part

of the defendants John Repo, Mike Myntti, or

Peter Mesich, three co-owners and partners of

the partnership known as the Ganes Creek

Dredging Company.

We further ask for a directed verdict, not

only on those grounds, but because of the fact

that it appears from all the testimony intro-

duced that, at the time of the signing of the

lease upon which this action is based, the de-

fendants had no conscious apprehension what-

ever of the fact that they were not leasing or

accepting a lease of premises known as the

Yeager Bench, Fraction Gulch, and Minnie
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]>c'iicli, wliicli were, at lliat lime and Co?- tliii-1y

years prior llici-cto Iiad been, well-known in

the comniunil}' amongst the miners of Oanes

Creek, located upon the I'i^lit limit beneli of

Ganes Creek and not npon the ereek valley,

and that in si<z:nin^- the lease thes(> defendants

were fully aware of the locality of what is

know'n as the Yeager Bench, Gulch Fraction,

and the Minnie Bench, and they accepted the

lease reading "Yeager Bench", "Gulch Frac-

tion", and "Minnie Bench" with full knowl-

edge and belief, on the part of each of them,

that the property the plaintiff claims to have

leased to them was located on the bench

ground, on the right limit of Ganes Creek, and

nowhere else, excepting the strip of land con-

stituting about one-third of the Minnie Bench,

which extended over the creek valley of Ganes

Creek, running from what is know^n in the evi-

dence as the common corner of the Yeager

Bench, the Gulch Fraction, and the Mimiie

Bench, Number One Above Discovery and

Nmnber Two Above Discovery creek claim on

Ganes Creek, and thence from that point,

running in a southerly direction to the stake

W'hich is known in the evidence as the south-

west corner of the IMinnie Bench, on the valley

of Ganes Creek about 250, 275, or 300 feet in a

westerly direction from the base of the hill,

opposite to that point where the stake [218]

Avas located, concerning which, as shown by the
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evidence, the argument occurred between the

plaintiff and Frank Speljack, prior to the time

the lease was entered into, and, after such

stake had been cut down by Mr. McGuire, who

appears as a witness for the plaintiff, without

the knowledge, consent, or acquiescence of the

defendants in this action.

We further ask for an instructed verdict on

the part of the defendants because of the fact

that the testimony, the uncontradicted testi-

mony, shows that all royalties claimed by the

plaintiff for the operations conducted by the

defendants in the year 1936 have been fully

paid and discharged and present no issue to be

determined by the jury with reference to any

operations conducted in the year 1936.

We further ask for a directed verdict on the

ground that all the evidence introduced here on

the part of the plaintiff is insufficient to es-

tablish a parole, or any other, agreement,

whereby the jury would be w^arranted in re-

turning a verdict for the plaintiff, with refer-

ence to the alleged tract of land now shown on

plaintiff's Exhibit ''C".

We further ask for an instructed verdict in

favor of the defendants upon the ground that

at the time this oral agreement was entered

into, as claimed by the plaintiff, the entire ter-

ritory now claimed by her as the Yeager Bench,

the Gulch Fraction, and the Minnie Bench

covers and overlaps well-known mining claims,
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long establisliod on Ganes Creek, in llic Iiinoko

Pi'(YMn('t, Dial is lo say, since tlie yeai* 1907,

upon which various other persons have since

tliat time, they and their predecessors have,

claimed valid ri.G^hts thereto by virtue of con-

tinuous occupation and possession; and it does

not appear from any evidence that has been

introduced here that the plaintiff, at any time,

obtained tlie consent, acquiescence or agree-

ment on the part of such owners and claimants

of those tracts, and that the rendering of a ver-

dict in this case as shown by the plain- [219]

tiff, w(nild overthrow all the rights of such per-

sons, whose names are not now particularly

known to the defendants, and unsettle the en-

tire mining titles of the miners on Ganes

Creek.

We further request a favorable action from

the Court on this motion for the reason and

upon the ground that it appears clearly from

all the evidence in the case that the plaintiff at

no time attempted to acquire any valid rights

whatsoever to either of the tracts of land now

claimed by the plaintiff in this action, as shown

by plaintiff's Exhibit "C", and that the de-

fendants, at the time the lease was entered into,

upon which this action is based, had no con-

ception, idea, or belief, or notice of any kind,

that the plaintiff was either in fact or in her

own mind in the belief that she was leasing to
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them the tracts of land now claimed by her by

the evidence presented in this case.

The Court: The motion will be denied.

Mr. Clegg: We note an exception.

33. The Court erred in refusing the motion of

defendants, made as an alternative to a directed

verdict, that the Court withdraw from the jury all

consideration whatever as to the character and con-

duct of any mining operations conducted by de-

fendants upon the properties involved in this action

during the year 1936, upon the following grounds:

In the event that the Court does not see fit

to grant this motion (motion for directed ver-

dict), under the law and the evidence, the de-

fendants move, as an alternative, that the

Court withdraw from the jury all consideration

whatever as to the character and conduct of

any operations conducted by the defendants

upon these properties during the year 1936;

that there is absolutely no evidence in the case

w^arranting any issue with reference to the

operations of the defendants in the year 1936

now before the Court and jury. No evidence

has been introduced except [220] evidence to

the effect that all royalties provided for under

the lease, upon which this action is based, were

fully paid to the plaintiff in this action at the

time of each cleanup upon the premises during

the year 1936, at which times she was in-

variably present, in company with Charles
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Goebol iis her personal icpresentative and agent

for tlijit purpose.

The Court: The motion will be denied.

Mr. Clegg": We note an exception.

34. The Court erred in refusing to instruct the

jury as requested by defendants before the eharge

to tlie jury had been given, as follows:

1. You are instructed that where adjoining

lands are held in common by different persons,

no valid agreement can be entered into betw^een

them defining any disputed boundary or boun-

daries unless by positive consent, knowledge,

and acquiescence of the respective owners of

such lands.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

35. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

2. You ai'e instructed that a verbal agree-

ment by one of several co-owners in a tract of

land Avith the owner of adjoining land to de-

fine an}' disputed boundary or boundaries be-

tween such adjoining lands is not valid or bind-

ing upon any of the parties to such agreement

unless all of the co-owners in said adjoining-

lands consent thereto.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.
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36. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows: [221]

3. You are instructed that before a verbal

agreement defining the boundary or boundaries

between adjoining lands could be entered into,

there must have been first an actual dispute in

existence with reference to such boundary or

boundaries.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

37. The Court erred in refusing to intsruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

4. You are instructed that a verbal agree-

ment between adjoining landowners designed

to establish a boundary line between their re-

spective lands must be followed by acquies-

cence and possession on the part of all of them,

in accordance with said agreement.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

38. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

5. You are instructed that even if owners

of adjoining lands, between which there is a

disputed boundary line, agree upon a dividing

line knowing that it is not the true line and

with a purpose of thereby transferring from
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one of tliom to the other a body of land which

said owners know that the true line does not

embrace, such an agreement can not be en-

forced.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

39. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows: [222]

6. You are instructed that land can not be

conveyed from one adjoining owner to another

adjoining land owner by the device of changing

the marks or monuments which define any lim-

its of said land sought to be affected by a

verbal agreement.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

40. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

7. You are instructed that no member of a

voluntary partnership consisting of four per-

sons has authority to enter into a verbal agree-

ment aifecting a dividing Ime between the lands

of such partnership and any other person

claiming adjoining lands unless all members of

the partnership have actual knowdedge of such

agreement and consent thereto or acquiesce

therein.
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to the refusal of which the defendants then and

there excepted, and an exception was allowed.

41. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

8. You are instructed that the lease upon

which this action is based on the part of plain-

tiff fails to describe with any certainty or par-

ticularity whatever the alleged mining claims

leased by plaintiff to defendants. And if you

find and believe from all the evidence in this

case that it was the intention of plaintiff to

lease, let, and demise certain mining claims to

defendants and that the defendants were mis-

led in entering into such a lease by mistake,

inadventure, or ignorance on their part, or on

the part of either of them, the jury should con-

sider the omis- [223] sion of any definite or

particular description of the lands leased in de-

termining whether or not defendants actually

knew and understood the boundaries of the

mining claims named, but not otherwise de-

scribed, in said lease.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

42. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

9. You are instructed that the jury should

not consider in any regard any evidence intro-
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diiccd oil tlie trial of this case i-egardiiig the

oi)erations of defendants ui)on the claims named

in said lease from plaintitf to defendants for

the yeai' 1 {);>(), or concerning the aniount of

i^old output or recovery of gold derived from

said claims during the year 1936, in arriving

at a verdict in this case.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

43. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows

:

10. You are instructed that if you find and

believe from all the evidence in this case that

defendants, during the year 1937, were not op-

erating upon any of the mining claims named

in the lease from plaintiff to defendants upon

which this action is founded, your verdict

should be for the defendants.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

44. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follow^s

:

11. You are instructed that if you fuid and

believe [224] from a preponderance of the evi-

dence in this case that, after the execution by

the parties to this action of the lease upon

which this action is founded, the defendants

did not mine or operate u])on the ground named
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and designated in said lease during the year

1937, and within the boundaries of the claims

designated and named in the lease, you should

return a verdict for the defendants.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

45. The Court erred in refusing to instruct the

jury as requested by defendants before the charge

to the jury had been given, as follows:

12. You are instructed that, according to

the issues made by the pleadings in this case,

there is no issue presented to the jury for de-

termination regarding a boundary line or boun-

dary lines and you should not consider the

boundaries of the claims named in the lease

upon which this action is founded except as

said claims are therein described.

to the refusal of which the defendants then and

there excepted, and an exception was allowed.

46. The Court erred in instructing the jury as

set forth in the first paragraph of Instruction No. 1,

reading as follows:

You are instructed that where placer mining

claims are leased and the lessee goes into i)os-

session under said lease and does not surrender

up such possession to the lessor, he, the lessee,

is estopped to deny the title of his lessor to such

leased premises.

to which instruction the defendants excepted upon

the ground that the same is speculative and argu-
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mentative and is not supported by any testimony

in the case whatsoever, and does not approi)riat(ily

advise the jury on the prin(',i[)le of law involved

therein, which exception was allowed. [225]

47. 'i'he Court erred in instruct in.L; tlie juiy

as set forth in the first paragraph on page 2 of In-

struction No. 1, reading as follows:

In deciding what the boundaries of said

leased premises were on the 31st day of July,

1936, you should take into consideration all of

the evidence admitted in the case, including

admissions against interest by any of the parties

as to such boundaries, if any such admissions

have been proven.

to which instruction the defendants excepted upon

the grounds that it segregates and points out unduly

any portion of the evidence which might be con-

strued as including admissions against interest and

against any party as to such boundaries, and is

prejudicial in that regard, and is not founded upon

any direct evidence in the case and is outside of

the issues of the case as framed in the pleadings,

which exception was allow^ed.

48. The Court erred in instructing the jury as

set forth in the first paragraph of Instruction No.

2, reading as follows:

If, under the preceding instruction, you find

that the ground mined by the defendants dur-

ing the year 1937 was a part of said leased

premises, you should ascertain, by a prei)on-

derance of the evidence, the value of the gold
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dust, and so forth, mined and recovered from

said leased premises by the defendants during

the year 1937, and you should find in favor of

the plaintiff for 12%% of said value, together

with interest thereon at the rate of six per cent

per anum from the close of the mining season

of 1937.

to which instruction the defendants excepted upon

the ground that said paragraph assumes that any

premises were leased to the defendants and gives

that feature more pominence in the instruction than

any other asserted fact in the case on behalf of

the plaintiff which it is attempted to be proven,

and that it is wholly outside of the issues of the

case as framed in the pleadings and outside of the

issues as [226] framed by the evidence in the case,

if there were such, which exception was allowed.

49. The Court erred in instructing the jury as

set forth in the second paragraph of Instruction

No. 3, reading as follows;

If you believe that a preponderance of the

evidence in the case shows that the plaintiff

authorized the defendants to do assessment

work upon said claims, agreeing to pay for the

same, and, if you further believe that a pre-

ponderance of the evidence shows the defend-

ants did annual labor upon said placer mining

claims in the value of $300.00, then you should

find that there is nothing due the plaintiff from

the defendants from the mining operations of
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the defendants for the year 1936. If, however,

the evidence as to any of the above-mentioned

allegations is equally divided or preponderates

in favor of the plaintiff, then you should find

that the sum of $3()().()() is due the plaintiff

from the defendants from tlicii- mining opera-

tions during the year 1936, together witli inter-

est thereon at the rate of six ])er cent per annum

from the 4th day of October, 1936, and such

sums should be added to the sum, if any, you

find due plaintiff under instruction No. 2.

to which instruction the defendants excepted u|)on

the ground that the amount of money mentioned in

said instruction was not in issue in the case and that

that the claimed debt due by the plaintiff, as shown

by the testimony, was a debt arising, on the part of

the defendants due from the plaintiff, prior to the

execution of the lease sued upon and is improperly

included by the Court in this instruction, or in any

other instruction ; and upon the further groimd that

said instruction is erroneous in that it states as fol-

lows: "If, however, the evidence as to any of the

above-mentioned allegations is equally divided or

preponderates in favor of the plaintiff, then you

should fbid that the sum of $300.00 is due the plain-

tiff from the defendants from their mining opera-

tions during the year 1936", which is an erroneous

statement of the law, authorizing the jury to find

a verdict for the plain- [227] tiff if the allegations

mentioned are clearly divided between plaintiff and
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the defendants, whereas the instruction should have

stated that if such a situation arises in the minds of

the jury, their vedict should be for the defendants;

and defendants excepted to said instruction upon

the further ground that this is an action for the

cancellation of a lease and for the recovery of roy-

alty and is not an action to recover any debt due,

or claimed to be due, which exception was allowed.

50. The Court erred in instructing the jury as set

forth in the first paragraph of Instruction No. 4,

reading as follows:

You are instructed that when the nature of

a wrongful act is such that it not only inflicts

an injury, but takes away the means of proving

the nature and extent of a loss, the law will aid

a recovery against the wrongdoer, and supply

the deficiency of proof caused by his misconduct

by making every reasonable intendment against

him and in favor of the party injured. A man

who willfully places the property of others in a

situation where it cannot be recovered, or its

true amount or value ascertained, by mixing it

with his own, or in any other manner, will con-

sequently be compelled to bear all the inconve-

nience of the uncertainty or confusion which

he has produced, even to the extent of respond-

ing for the highest value at which the property

can reasonably be estimated.

to which instruction the defendants excepted upon

the following grounds: That said principle of law.

[
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attempted to be set forth, is abstract and speculative,

and is not a correct principle of law applicable to,

or raised by, the issues in this case, either by tli(i

framed pleadings or by the evidence introduced ; that

it is highly prejudicial to the right of the defendants

herein for that reason, and that it has no apj)licabil-

ity whatsoever to any of the issues in this case,

which exception was allowed. [228]

51. The Court erred in instructing the jury as set

forth in the second paragraph of Instruction No.

4, reading as follows

:

In this case, if you find that a preponderance

of the evidence shows that defendants mined

any part of the leased premises during the min-

ing season of 1937, then I instruct you that,

for the purpose of ascertaining the value of the

total amount of gold so mined, you will have a

right to consider all of the evidence in the case

and to fix the value of the gold mined at such

sum as a preponderance of the evidence of the

case reasonably shows it to be.

to w^hich instruction the defendants excepted upon

the ground that the same is a continuation of an ab-

stract and speculative principle of law, having no

applicability whatsoever to the framed issues of this

case, but is entirely outside of the issues, and it is

not even within the issues, if any, framed by the

evidence in the case; that no evidence whatsoever

was introduced on the part of the plaintiff showing,

or tending to show, what the value of the gold mined
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from the alleged leased premises in the year 1937

was, which exception was allowed.

52. The Court erred in instructing the jury as

set forth in Instruction No. 4 (a), reading as fol-

lows:

You are instructed that all questions as to

the appointment of Ellen Reidy as administra-

trix of the estate of John Griffin, deceased, the

authority of Ellen Reidy to make the lease in

question in this cause and to bring this action,

need not be considered by you as the same have

been eliminated from the case by the conditions

arising and the decisions of the Court relative

thereto.

to which instruction the defendants excepted upon

the ground that such instruction is entirely outside

of the admitted evidence in the case and merely

tends to confuse the jury, all evidence in connection

with said matter having been excluded by the Court

on the trial, which exception was allowed. [229]

53. The Court erred in giving the instructions

as a whole to the jury upon the ground that the in-

structions as a whole do not attempt to define, in

any instruction given, the issues between plaintiff

and defendant sufficiently to enable the jury to ren-

der a true verdict according to the law and the evi-

dence in this case, and are wholly insufficient to

advise the jury upon the controlling principles of

law governing the case, and to the failure of the

Court to sufficiently define the issues in the instruc-
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tions as a wliole defendants duly excepted upon said

grounds, and an exception was allowed.

54. Tlic Court erred in submitting- to tlie juiy

tlio form of verdict reading as follows:

We, the Jury, duly empaneled and swoiii lo

try the above-entitled cause, do, from the law

and the evidence therein, find as follows:

(a) That the plaintiff is entitled to recover

from the defendants for gold dust unlawfully

withheld from her by the defendants from nun-

ing operations upon the leased premises during

the year of 1936 the sum of $300.00 ; with inter-

est thereon from October 4, 1936, at 6% per

annum

;

(b) That the defendants, during the mining

season of 1937, did not conduct mining opera-

tions upon the leased premises mentioned in

plaintiff' 's Amended Complaint.

to the submission of which form of verdict the de-

fendants duly excepted upon the ground that it does

not exclude from the findings of the jury the ques-

tion of whether or not the defendants owe the plain-

tiff the sum of $300.00, as it should do, there being

no evidence whatever on the trial of the case show-

ing, or tending to show, that said sum of money is

any more than an alleged debt claimed by tlie ])laiii-

tiff which the entire testimony shows was incurred

by the defendants long prior to the institution of

this action, and it has no reference whatever to an\'

royalty due, or claimed to be due, from any opei'a-
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tions conducted by the defendants, and an excep-

tion was allowed by the Court. [230]

55. That the verdict rendered in said cause is

unsupported by the evidence and is contrary thereto.

56. The Court erred in giving and entering judg-

ment to the effect that the issues joined in said cause

between plaintiff and defendants are found in favor

of the plaintiff and against the defendants, to which

defendants duly excepted, and an exception was al-

lowed.

57. The Court erred in giving and entering

judgment in favor of plaintiff and against the de-

fendants that plaintiff have and recover of and from

the defendants the sum of $9,675.00 with interest

thereon from October 13, 1939, at six per cent per

annum, to which defendants duly excepted, and an

exception was allowed.

58. The Court erred in giving and entering judg-

ment in favor of plaintiff and against the defendants

that plaintiff have and recover of and from the de-

fendants her costs and disbursements in said action,

to Avhich defendants duly excepted, and an excep-

tion was allowed.

Wherefore, Defendants pray that said judgment

be set aside and reversed in furtherance of justice

and in accordance with law.

CECIL H. CLEGG
Attorney for Defendants

[Endorsed] : Filed Dec 13 1939 [231]
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[Title of District Coint and Causo.]

A1AU811AJ/S HI':TURX OK SERVICE

United States of America

Territory of Alaska

Foiii'tli Judicial Division—ss.

I Hereby Certify That on the 1:5th day of De-

cember, 1939, at Fairbanks, Alaska, 1 received the

orig'inal ])apers i-etiinied herewith, donominatod

respectively

:

Notice of Appeal

;

Petition for Allowance of Appeal;

Order Allowing Appeal and Fixing Amount of

Cost and Sui)ersedeas Bond;

Citation

;

Supersedeas and Cost Bond on Appeal;

Order Extending Time to File Record and

Docket Cause;

Order Extending Time to Prepare, Serve, and

File Bill of Exceptions; and

Assignment of Errors;

in the above entitled cause, and that I duly served

the same on the above named plaintiff, Ellen Reidy,

as Administrati'ix of the Estate of John Griffin, de-

ceased, at Fairbanks, Alaska, on the 13th day of

December, 1939, at the hour of 11:55 o'clock A. ^1.,

by then and there delivering to and leaving with

said plaintiff personally a true copy of each of

said documents, certified to be such copies by Cecil

H. Clegg, defendants' attorney of record. [232]
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In Witness Whereof, I have hereunto set my
hand, this 13th day of December, 1939.

J. A. McDonald
United States Marshal

Fourth Division, Territory

of Alaska

By JOHN J. BUCKLEY
Chief Deputy

Marshal's Fees $6.00.

[Endorsed] : Filed Dec. 13, 1939. [233]

[Title of District Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OF COST AND SUPERSEDEAS

BOND
Now, on this 18th day of December, 1939, the

same being one of the days of the General Janu-

ary 1939 Term of this Court, this cause came on

regularly to be heard upon the petition of the de-

fendants, Mike Myntti, John Repo, Frank Spel-

jack, and Peter Mesich, mining copartners under

the firm name of Ganes Creek Dredging Company,

for the allowance of an appeal in behalf of said

defendants from the final judgment entered in said

cause on the 13th day of October, 1939, and also

fixing the amount of cost and supersedeas bond on

said appeal and the place of hearing of said appeal,

and the said Court, being duly advised in the prem-

ises, does hereby find that the amount involved in
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said suit is of the value in excess of one thousand

dollars, tliat tli(^ snpcrsodcas and r-ost bond lici'cin

should be fixed in the siiiii of twchc thousand dol-

lars to cover p.ll costs .-uid damiiu'es if ai)[)ellants

fail to make ^ood their j)lea, and that no separate

cost bond should be required; Now, Therefore,

It Is Hereby Ordered That the appeal of said

defendants from the linr.l judgment entered herein

on October 13th, 1939, l)e, <ind it is hereby, allowed

to the United States Circuit Court of Appeals for

the Ninth Circuit, and that a certified ti'anscri|)t of

the [234] rcH'ord, proceeding's, orders, judgment,

testimony, and all other proceedings in said matter

on which said judgment appealed from is based,

be transferred, duly authenticatted, to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit and therein filed and said cause docketed on or

before thirty days from this date, to be heard at

San Francisco, California ; and

It Is Further Ordered That the amount of* said

supersedeas and cost bond on appeal be, and is

hereby, fixed at the sum of Twelve Thousand Dol-

lars, and that, upon approval thereof by this Court,

sand judgment be stayed pending apj^eal; and

It Is Further Ordered That in preparing and

printing the record on a])peal in said cause, the

title of the Court and cause shall be printed on

the first page of said record, and that thereafter

it may be omitted, and, in place thereof, the words

"Title of Court and (\iuse" may be inserted, and

that all endorsements on all pa})ers may be omitted
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except the Clerk's filing marks and admission of

service.

Done In Open Court on this 18th day of Decem-

ber, 1939.

SIMON HELLENTHAL,
District Judge.

Entered Court Journal No. A-8 Page No. 491.

Entered in Court Journal No. 24, Page 240.

[Endorsed] : Lodged Dec. 13, 1939. John B. Hall,

Clerk. Filed in the District Court, Territory of

Alaska, Third Division, Dec. 18, 1939. M. E. S.

Brunelle, Clerk. By A. M. Thomas, Deputy. Filed

in the District Court, Territory of Alaska, 4th Div.

Dec. 18, 1939. John B. Hall, Clerk. [235]

[Title of District Court and Cause.]

CITATION

The President of the United States of America, to

the above named Ellen Reidy, as Administra-

trix of the Estate of John Griffin, deceased.

Plaintiff and Appellee, and to John L. McGinn,

her attorney. Greeting:

You Are Hereby Cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the City of San

Francisco, State of California, within thirty (30)

days from the date of this Citation, pursuant to

an Order allowing an appeal, made and entered in

the above entitled action on this day, in which Mike
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Myiitti, Joliii kcpo, 1^'raiik Speljack, and Peter

Mesich, mining copartners undci- llic linn name of

Ganes Creek Dredging Co., are defendants and

a])])ellants, and Ellen Heidy, as Administratrix of

the Estate oi' .John Criffin, deceased, is })laintiff and

appellee, to show cause, if any there be, why the

jiidginent rendered in said cause on the 13tli day

of October, 1939, in favor of the ])laintiff and

against said defendants and ai)pellants herein,

should not be corrected, set aside, and reversed, and

why speedy justice should not be done to said de-

fendants and appellants above named in that behalf.

Witness the Honorable Charles Evans Hughes,

Chief Justice [286] of the Supreme Court of the

United States of America, on this 18th day of

December, 1939.

Attest my hand and the seal of the above named

District Court for the Territory of Alaska, Fourth

Judicial Division, on this 18th day of December,

1939.

[Seal] SIMON HELLENTHAL,
District Judge.

Entered Court Journal No. A-8, Page No. 492.

Dec. 18, 1939.

Entered in Court Journal No. 24, Page 241.

[Endorsed]: Lodged Dec. 13, 1939. Filed in the

District Court, Territory of Alaska, Third Division.

Dec. 18, 1939. M. E. S. Brunelle, Clerk. By A. M.

Thomas, Deputy. Filed in the District Court, Terri-

tory of Alaska, 4th Div. Dec. 18, 1939. John A. Hall,

Clerk. [237]
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[Title of District Court and Cause.]

MARSHAL'S RETURN OF SERVICE
OF CITATION

United States of America

Territory of Alaska

Fourth Judicial Division—ss.

I Hereby Certify That on the 27th day of De-

cember, 1939, at Fairbanks, Alaska, I received the

hereto attached original Citation in the above en-

titled cause, and that I duly served the same on the

above named plaintiff, Ellen Reidy, as Administra-

trix of the Estate of John Griffin, deceased, at Fair-

banks, Alaska, on said 27th day of December, 1939,

at the hour of 5:10 P. M., by then and there de-

livering to and leaving with said plaintiff person-

ally a true copy of said Citation, certified to be

such copy by Cecil H. Clegg, defendants' attorney

of record.

In Witness Whereof, I have hereunto set my
hand this 28th day of December, 1939.

J. A. McDonald

United States Marshal

Fourth Division, Territory of Alaska

By E. A. TONSETH,
Deputy.

Marshal's Fee $3.00.

[Endorsed] : Filed Dec. 28, 1939. [238]
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[Title of Disli-ict ("oiiit mid Clause]

SUPERSEDEAS AND COST BOND ON
APPEAL

Know All Men By These Presents, Tliat we, ^like

Myntti, Joliii Ropo, Frank Speljack, and Peter

Aiosich, mining- co-})artners nnder tlie firm name

of Ganes Creek l)red,ging Company, as principals,

and A. Sclnvaesdall, Charles Holky, A. A. Shon-

beck, and -J. S. Pamstad, as sureties, are held and

firmly bound unto FUen Reidy as Administratrix

of the Estate of John Griffin, deceased, })laintiff

herein, and her successors and assigns, in the full

and just sum of Twelve Thousand Dollars ($12,-

000.00), lawful money of the United States of

America, for the payment of which, well and truly

to be made, we ])ind ourselves, our, and each of

our, heirs, executors, and administrators, jointly

and severally, firmly by these presents.

Sealed with our seals and dated this lOtli day of

November, 1939.

Whereas, lately, to wit, on the 13th day of Oc-

tober, 1939, at the General January, 1939, Term of

the District Court for the Territory of Alaska,

Fourth Division, sitting at Fairbanks, Alaska, in

a suit then and there pending in said Court between

the parties [239] above named, Ellen Reidy, as

Administratrix of the Estate of John Griffin, de-

ceased, as plaintiff, and Mike Myntti, John Repo,

Frank Speljack, and Peter ^fesich, mining co-

partners under the firm name of Ganes Creek
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Dredging Company, as defendants, a Judgment was

rendered in said Court and cause wherein and

whereby it was adjudged and decreed that said

plaintiff have and recover of and from said de-

fendants the sum of Nine Thousand Six Hundred

Seventy-five Dollars ($9,675.00), with interest

thereon at the rate of six per cent. (6%) per an-

num from the date of said Judgment, together

with the costs and disbursements of said action;

and

Whereas, said defendants desire to appeal from

said Judgment, and the whole thereof, to the Hon-

orable United States Circuit Court of Appeals for

the Ninth Circuit to reverse said Judgment, and

have given plaintiff in said action Notice of said

appeal, as required by law, and the said Court has

duly fixed the amount of Supersedeas and Cost

Bond at the sum of Twelve Thousand Dollars;

Now, Therefore, the condition of this obligation

is such that if the said defendants, Mike Myntti,

John Repo, Frank Speljack, and Peter Mesich,

mining co-partners under the firm name of Ganes

Creek Dredging Company, principals as aforesaid,

shall prosecute their said appeal to effect, and, if

they fail to make their plea good, shall satisfy and

discharge in full the said Judgment herein appealed

from, together with costs, interest, and damages

for delay if for any reason the appeal is dismissed,

or if said Judgment is affirmed, and shall satisfy

in full such modification of the Judgment and such
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costs, interest, and damages as said api)ellate Court

may adjnd^-c and award, and sliall satisfy, dis-

cliari^e, and perform any Jndgment or order which

the said United States Circuit Court of Appeals

for the Ninth Circuit may adjudge [240] and award

in the premises, then this obligation to be void,

otherwise to remain in full force and virtue.

MIKE MYNTTI (Seal)

JOHN REPO (Seal)

FRANK SPELJACK
By CECIL H. CLEGG (Seal)

His attorney in fact.

PETER MESICH (Seal)

Mining Co-partners under

the firm name of Ganes Creek

Dredging Company,

Principals

A. SCHWAESDALL (Seal)

CHARLES HOLKY (Seal)

A. A. SHONBECK (Seal)

J. S. RAMSTAD (Seal)

Sureties. [241]

United States of America,

Territory of Alaska

Fourth Judicial Division—ss.

A Schwaesdall and Charles Holky, each beiug

first duly sworn, on oath, each for himself and not

one for the other, deposes and says: I am one of

the sureties on the foregoing Supersedeas and Cost



360 Elleyi Reidy vs.

Bond; that I am a resident of the Territory of

Alaska, and am not an attorney or counselor at

law, United States Marshal, deputy marshal, judge,

clerk, or other officer of any Court; and that I am
worth the sum set opposite my name hereunder

over and above all just debts and liabilities and

exclusive of property exempt from execution.

A. SCHWAESDALL $10,000.00

CHARLES HOLKY $10,000.00

Subscribed and sworn to before me on this 8th

day of November, 1939.

[Seal] CECIL H. CLEGG,
Notary Public in and for the Territory of Alaska

residing at Fairbanks, Alaska.

My commission expires April 30th, 1942. [242]

United States of America

Territory of Alaska

Third Judicial Division—ss.

A. A. Shonbeck and J. S. Ramstad, each being

first duly sworn, on oath, each for himself and not

one for the other, deposes and says: I am one of

the sureties on the foregoing Supersedeas and Cost

Bond; that I am a resident of the Territory of

Alaska, and am not an attorney or counselor at

law. United States Marshal, deputy marshal, judge,

clerk, commissioner, or other officer of any Court;

and that I am worth the sum set opposite my name

hereunder over and above all just debts and lia-



Mike Myntti, et al. 361

bilities and exclusive of property exempt from exe-

cution.

A. A. SIIONBKCK $12,000.00

J. S. RAMS^J^AD $12,(KJ0.00

Subscribed and sworn to before nie tliis lOtb day

of November, 1939.

[Seal] W. N. CUDDY,
Notary Public in and for the I'erritory of Alaska

residing at Anchorage, Alaska.

My conunission expires Aug. 29, 1941.

The foregoing Bond examined and approved De-

cember 18th, 1939.

SIMON HELLENTHAL,
District Judge.

[Endorsed] : Lodged Dec. 13, 1939. John D. Hall,

Clerk. Filed in the District Court, Territory of

Alaska, 4th Div. Dec. 18, 1939. John B. Hall, Clerk.

Filed in the District Court, Territory of Alaska,

Third Division, Dec. 18, 1939. M. E. S. Brunelle,

Clerk. By A. M. Thomas, Deputy. [243]

[Title of District Court and Cause.]

STIPULATION RE PRINTING OF RECORD
It Is Hereby Stii)ulated by and between the above

named parties, jdaintilf and defendants, through

their respective attorneys, as follows:

1. That in printing the papei*s and records to

be used on the hearing on appeal in the above en-
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titled cause for consideration of the United States

Circuit Court of Appeals for the Ninth Circuit,

the title of the Court and cause in full on all papers

shall be omitted, except on the first page of the

printed record, and there shall be inserted, in lieu

thereof, the words "Title of Court and Cause";

and

2. That all endorsements on all papers used as

part of said record shall be omitted except the

Clerk's filing mark and admission of service.

Dated this 8th day of January, 1940'.

JOHN L. McGinn
By JULIEN A. HURLEY,

Attorney for Plaintiff

CECIL H. CLEGG,
Attorney for Defendants.

[Endorsed]: Eiled Jan. 8, 1940. [244]

[Title of District Court and Cause.]

ORDEE EXTENDING TIME TO PREPARE,
SERVE AND FILE BILL OF EXCEPTIONS

Good cause appearing therefor, on motion of the

above named defendants, by and through their at-

torney, Cecil H. Clegg, and the C^ourt being duly

advised in the premises.

It Is Hereby Ordered That said defendants are

hereby granted to and including the 20th day of

February, 1940, within which to prepare, serve, and

file proposed Bill of Exceptions in said cause.
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Done in Open Court this 18th day of December,

1939.

SIMON HELLKNTHAL,
District Judge

Entered Court Jouinnl No. A-8 Page No. 493,

Dee. 18, 1939.

Entered iu Court Journal No. 24, Page 242.

[Endorsed] : Lodged Dec. 13, 1939. John B. Hall,

Clerk. Filed in the District Court, Territory of

Alaska, 4th Div. Dec. 18, 1939. John B. Hall, Clerk.

Filed in the District Court, Territory of Alaska,

Third Division, Dec. 18, 1939. M. E. S. Brunelle,

Clerk. By A. M. Thomas, Deputy. [245]

[Title of District Court and Cause.]

ORDER EXTENDING TIME TO PREPARE,
SERVE, AND FILE BILL OF EXCEPTIONS

Good cause appearing therefor, on motion of the

above named defendants, b}^ and through their at-

torney, Cecil H. Clegg, and the Court being duly

advised in the premises.

It Is Hereby Ordered That said defendants be,

and they are hereby, granted to and including the

11th day of March, 1940, within which to prepare,

serve, and file proposed Bill of Exceptions in said

cause.

Done in Open Court this 12 day of January, 1940.

SIMON HELLENTHAL,
District Judge.
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Service of the foregoing Order, by receipt of a

copy thereof, is acknowledged January 8, 1940.

JOHN L. McGinn
By JULIEN A. HURLEY,

Attorney for Plainti:^.

Entered Court Journal No. A-9 Page 107. Jan.

12, 1940.

Entered in Court Journal No. 24, Page 249.

[Endorsed]: Lodged Jan 8, 1940. John B. Hall,

Clerk. Piled in the District Court, Territory of

Alaska, Third Division Jan. 12, 1940. M. E. S.

Brunelle, Clerk. By A. M. Thomas, Deputy. Filed

in the District Court, Territory of Alaska, 4th Div.

Jan 22, 1940. John B. Hall, Clerk. By K. D. Nor-

dale, Deputy. [246]

[Title of District Court and Cause.]

ORDER EXTENDING TIME TO PREPARE,
SERVE, AND FILE BILL OF EXCEPTIONS

Good cause appearing therefor, on motion of the

above named defendants, by and through their at-

torney, Cecil H. Clegg, and the Court being duly

advised in the premises.

It Is Hereby Ordered That said defendants be,

and they are hereby, granted to and including the

1st day of April, 1940, within which to prepare,

serve, and file proposed Bill of Exceptions in the

above entitled cause.
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Done In Open Court Tliis 1st day of Mareh, 1940.

HARRY E. PRATT,
District Judge.

Service of the fore,o,'oing- Order, by receipt of a

co])y thereof, acknowledged February 28, 19-10.

JOHN L. McdlNN
ByJULlEN A. HUREEY,

Attorney for Plaintiff [241]

[Title of District Court and Cause.]

ORDER EXTENDING TIME TO FILE
RECORD AND DOCKET CAUSE

On motion of the attorney for appellants for an

order extending the time for appellants to file their

record and docket this cause on api)eal, it appear-

ing to said Court that, by reason of the great dis-

tance between Fairbanks, Alaska, and San Fran-

cisco, California, and the uncertainty of the mail

service betw^een these points, it is inadvisable to

require the Clerk of this District Court to pre-

pare and deliver said record on appeal within thirty

days hereof, and said Court being duly advised in

the premises, and good cause appearing therefor.

It Is Hereby Ordered That the time within

which the record on ai)peal in this case shall be

deposited and filed with the Clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit at San Francisco, California, and said cause
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docketed therein, be, and it is hereby, enlarged to

and including the 12th day of March, 1940.

Done In Open Court This 18th day of Decem-

ber, 1939.

SIMON HELLENTHAL,
District Judge.

Entered Court Journal No. A-8, Page No. 493.

Dec. 18, 1939.

Entered in Court Journal No. 24, Page 242.

[Endorsed] : Lodged Dec. 13, 1939. John B. Hall,

Clerk. Filed in the District Court, Territory of Al-

aska, Third Division, Dec. 18, 1939. M. E. S. Bru-

nelle, Clerk. By A. M. Thomas, Deputy. Filed in

the District Court, Territory of Alaska, 4th Div.

Dec. 18, 1939. John B. Hall, Clerk. [248]

I
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United States Circuit Court of Appeals, for the

Ninth Circuit

No.

MIKE MYN^rTI, JOHN REPO, FRANK
SPELJACK, and PETER MESICH, min-

ing co-partners under the firm name of

Ganes Creek Dredging Co.,

Appellants,

vs.

ELLEN REIDY, as Administratrix of the

Estate of John Griffin, deceased,

Appellee.

ORDER ENLARGING TIME WITHIN WHICH
APPELLANTS MAY FILE TRANSCRIPT
OF RECORD AND DOCKET CAUSE ON AP-
PEAL

Upon reading the petition of appellants, and affi-

davits supporting the same, and good cause appear-

ing therefor.

It Is Hereby Ordered that the time within which

appellants may file the transcript of record and

docket this cause on appeal in this Court be, and

the same is hereby, enlarged to and including the

30tli day of April, 1940.
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Dated at San Francisco, California, this 27tli

day of January, 1940.

fra:n^cis a. garrecht
United States Circuit Judge

[Endorsed]: Filed in the District Court Terri-

tory of Alaska, 4th Div. Feb 13 1940 John B. Hall

Clerk by K. D. Nordale Deputy

[Endorsed]: Filed January 27, 1940 Paul P.

O'Brien, Clerk

A True Copy:

Attest : January 27, 1940.

[Seal] PAUL P. O'BRIEN,

Clerk [249]

[Title of Circuit Court of Appeals and Cause.]

APPLICATION TO EXTEND TIME

Appellants ask that the time for filing record and

docketing case in the above entitled matter be ex-

tended to June , 1940.

This application is made pursuant to telegram

as follows:

"Fairbanks Als Apr 2

R E Lewis

410 Mills Bldg.

Bill exceptions Reidy case filed March twenty

third plaintiff today procured order extending

time April twelfth file amendments if any stop

Impossible to say when bill will be settled and

signed Suggest you make application based on
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these facts extending time file record docket

cause to at loast Jiino first"

CECIL II CLEGG."
Cecil H. Cleg:,i^ is the attorney of record for ap-

pellants.

Dated April 3, 1940.

(s) R. F. LEWIS
Attorney for Appellants [250]

Sufficient cause therefor appearing, it is ordered

that the extension of time enlarged to and including

May 31, 1940.

Dated April 3rd, 1940.

FRAXCIS A. GARRECHT
[Endorsed]: Filed April 3, 1940. Paul P.

O'BHen, Clerk.

A Tnie Copy:

Attest : May 9, 1940.

[Seal] PAUL P. O^BRIEX,
Clerk.

[Endorsed] : Filed in the District Court Ter-

ritory of Alaska, 4th Div. May 14 1940 John B.

Hall Clerk By K. D. Xordale Deputy [250-A]
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In the District Court for the Territory of Alaska

Fourth Division

In the Matter of the Rules of the Above-Entitled

Court.

RULE OF COURT NO. 86.

It Is Hereby Ordered that the following be, and

the same is, hereby adopted as a rule of this Court,

to wit:

(a) The period of time provided for the do-

ing of any act or the taking of any proceeding

is not affected or limited by the expiration of a

term of court. The expiration of a term of court

in no way affects the power of this court to do

any act or take any proceeding in any civil or

criminal action which has been pending be-

fore it.

(b) Any and all undisposed of matters of

any nature, pending in this court at the termina-

tion of any term, shall be continued over to the

next term, and the situation respecting the same

shall in no wise be affected by the termination

of any term or terms.

Done at Fairbanks, Alaska, this 7th day of Sep-

tember, 1939.

HARRY E. PRATT,
District Judge

[Endorsed] : Filed Sep 7 1939. [251]
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[Title of District Court nnd Cause]

PRAECIPE FOR TRANSCRIPT OF RECORD

To John D. Htill, Clerk of the above entitled Court:

You will please prepare transcript of recoi'd in

the above entitled cause for defendants, to be filed

in the office of the Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, sitting

in San Francisco, California, upon their appeal

heretofore perfected to said Court, and include

therein the following papers and records, namely:

1. Amended Complaint.

2. Motion to make Amended Complaint More

Definite and Certain.

3. Order Denying said Motion, Sept. 2, 1938.

4. Demurrer to Amended Complaint.

5. Order overruling said Demurrer, Sept. 23,

1938.

6. Answer to Amended Complaint.

7. Motion to Strike portions of defendants' An-

swer.

8. Order sustaining said motion, Oct. 21, 1938.

9. Amended Answer.

10. Demurrer to Amended Answer. [252]

11. Order sustaining said Demurrer, Nov. 4,

1938.

12. Second Amended Answer.

13. Motion for Leave to File Third Amended
Answer.

14. Third Amended Answer.

15. Order denying said motion, Sep. 30, 1939.

16. Verdict.
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17. Judgment.

18. Bill of Exceptions.

19. Order Settling Bill of Exceptions.

20. Notice of Appeal.

21. Petition for Allowance of Appeal.

22. Assignment of Errors.

23. Marshal's Return of Service.

24. Order Allowing Appeal and Fixing Amount

of Cost and Supersedeas Bond.

25. Citation and Marshal's Return.

26. Supersedeas and Cost Bond on Appeal.

27. Stipulation Re Printing of Record.

28. Order Extending Time to February 20, 1940,

to File Bill of Exceptions.

29. Order Extending Time to March 11, 1940, to

File Bill of Exceptions.

30. Order Extending Time to April 1, 1940, to

File Bill of Exceptions.

31. Order Extending Time to March 12, 1940, to

File Record and Docket Cause.

32. Order Extending Time to April 30, 1940, to

File Record and Docket Cause.

33. Order Extending Time to May 31, 1940, to

File Record and Docket Cause.

34. Rule of Court No. 86.

35. Praecipe for Transcript of Record.

This transcript is to be prepared as required by

law and the rules and orders of this Court and of

the United States Circuit Court of Appeals for the

Ninth Circuit, and is to be forwarded to said Court

at San Francisco, California, so it will be filed
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therein and said cause docketed on or before tlie

31st da\' of May, 1940. [2r):>,]

Dated at Fairbanks, Alaska, this 10th day of May,

1940.

CECIL H. CLEGG
Attorney for Defendants

Due Service of the foregoing Praecipe, by receipt

of a copy, is acknowledged May 10, 1940.

JOHN L. McGinn
Attorney for Plaintiff

[Endorsed] : Filed May 14 1940 [254]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK OF THE DIS-

TRICT COURT TO TRANSCRIPT OF REC-
ORD.

I, John B. Hall, Clerk of the District Court for

the Territory of Alaska, Fourth Judicial Division,

do hereby certify that the foregoing, consisting of

254 pages and three original exhibits, constitutes a

full, true, and correct transcript of the record on

appeal in cause No. 4067, entitled: Ellen Reidy,

as Administratrix of the Estate of John Griffin, de-

ceased. Plaintiff, vs. Mike M^nitti, John Repo,

Frank Speljack, and Peter Mesich, mining co])art-

ners under the firm name of Ganes Creek Dredging

Company, Defendants; and was made pursuant to

and in accordance with the Praecipe of the defend-

ants and appellants, filed in this action, and by vir-

tue of the said Appeal and Citation issued in said
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cause ; and is the return thereof in accordance there-

with; and

I do further certify that the Index thereof, con-

sisting of pages ^'a" and ^'b", constitutes a correct

index of said Transcript of Record ; and that the list

of attorneys, as shown on page ''c", is a correct list

of the attorneys of record ; also that the cost of pre-

paring said transcript and this certificate, amount-

ing to $33.00, has been paid to me by counsel for the

appellants in this action.

In Witness Whereof I have hereunto set my hand

and affixed the seal of said Court this 14th day of

May, 1940.

[Seal] JOHN B. HALL
Clerk of the District Court

Territory of Alaska, 4th

Division

[Endorsed]: No. 9446. United States Circuit

Court of Appeals for the Ninth Circuit. Mike

Mynttti, John Repo, Frank Speljack and Peter

Mesich, mining copartners under the firm name of

Ganes Creek Dredging Company, Appellants, vs.

Ellen Reidy, as Administratrix of the Estate of

John Griffin, deceased. Appellee. Transcript of

Record. Upon Appeal from the District Court of

the United States, for the Territory of Alaska,

Fourth Division.

Filed May 25, 1940.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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United States Circuit Court of* Appeals, f'oi- iIk^

Niiilli rii'cuit

No. 944()

]\riKE ^lYNTTI, JOHN REPO, FRANK
SPELJACK, and PETER MESICH, min-

ing co-partners under the fii'rn name of

Ganes Creek Dred^ini;' Co.,

Appellants,

vs.

ELLEN REIDY, as Administratrix of the

Estate of John Griffin, deceased,

Appellee.

STATEMENT OF POINTS AND DESIGNA-
TION OF PARTS OF RECORD ON APPEAL

Come now appellants above named and, pursuant

to subdivision 6 of Rule 19 of the Rules of this

Court, file a statement of the points on which they

intend to rely on this appeal and designate the parts

of the record which they think necessary for the

consideration thereof, as follows:

A])pellants state that the points on which they

intend to rely on this appeal are all those included

in appellants' Assignment of Errors filed in this

cause, and they hereby adopt said Assignment of

Errors as such points and hereby designate the

entire record as necessary for the consideration

thereof.

CECIL H. CLEGG
R. F. LEWIS

Attorneys for Appellants
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AFFIDAVIT OF SERVICE
United States of America

Territory of Alaska

Fourth Judicial Division—ss.

Cecil H. Clegg, being first duly sworn, on oath

deposes and says:

I am one of the attorneys for appellants above

named ; that on May 22, 1940, I served the foregoing

and hereto attached Statement of Points and Des-

ignation of Parts of Record on Appeal on John L.

McGinn, attorney for appellee herein, by leaving,

between the hours of six in the morning and nine

in the evening, to wit, at the hour of 3:21 o'clock

in the afternoon of said day, in a conspicuous place

in the office of said attorney, to wit, on the desk in

said office in Room 219 of the Nordale Hotel in Fair-

banks, Alaska, a full, true, and correct copy of said

instrument; and that at said time of service afore-

said, said attorney was absent from said office and

there was no person in charge thereof.

CECIL H. CLEGG
Subscribed and sworn to before me on this 22nd

day of May, 1940.

[Seal] LOUISE P. CLEGG
Notary Public in and for the Territory of Alaska

My commission expires April 30th, 1942

[Endorsed]: Filed May 29, 1940. Paul P.

O'Brien, Clerk.


